Report No. 29 of 2010-11 - Union Government (Indirect Taxes - Service Tax)

[ PREFACE ]

This Report for the year ended March 2010 has peepared for submission
to the President of India under the Article 15Xfljhe Constitution of India.

Audit of Revenue Receipts — Indirect Taxes of theiod Government is
conducted under section 16 of the Comptroller andi#dr General of India
(Duties, Powers and Conditions of Service) Act,11.97

The Report presents the results of audit of resaipservice tax.
The observations included in this Report have lssdected from the findings

of the test check conducted during 2009-10, as aglthose which came to
notice in earlier years but were not included i pnevious Reports.
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[EXECUTIVE SUMMARY }

This Report contains 44 paragraphs with a revenue mplication of
% 70.38 crore. We had issued another 150 paragraplisvolving money
value of ¥ 91.80 crore to the department/Ministry on which retificatory
action was taken in the form of issuing of show cae notices, adjudicating
of show cause notices and recovery & 31.71 crore. A few significant

findings included in this Report are mentioned in he following
paragraphs:-

Chapter I: Service tax receipts

> In the last five years (including this year’s Repot), we had
included 715 audit paragraphs involving¥ 1,159.94 crore. Of
these, the Government had accepted audit observatis in 597
audit paragraphs involving ¥599.55 crore and had recovered
% 217.53 crore.

{Paragraph 1.6.1}

Chapter Il: Non-payment of service tax

> Service tax totallingX 50.36 crore was not paid by the registered
service providers, recipient of services and unregiered service

providers.
{Paragraphs 2.1 to 2.3}
Chapter Ill: Short payment of service tax
> Service tax totalling 11.80 crore was short paid due to incorrect

self assessment, suppression of value of service. et

{Paragraphs 3.1 to 3.6}

Chapter IV: Cenvat credit

> Instances of utilisation of cenvat credit for paymat of tax on input
services, premature availing of cenvat credit of iput services,
non-maintenance of separate account for common inpwservices
used in taxable/exempted services, availing of crigcbn ineligible
services, availing of credit on invalid documentsroexcess availing
of credit were noticed in audit. Service tax involed in these cases
wasX 7.89 crore.

{Paragraphs 4.1 to 4.6}
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Chapter V: Non-payment of interest

> Cases of non-payment of interest on delayed paymenf service
tax involving money value oR 32.88 lakh were noticed in audit.

{Paragraphs 5.1t0 5.2}

vi
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CHAPTER |
SERVICE TAX RECEIPTS

1.1 Tax administration

Service tax was introduced from 1 July 1994 throtigh Finance Act, 1994.
Administration of service tax has been vested witle central excise
department under the Ministry of Finance (the Migijs The Central Board
of Excise and Customs (the Board) has set up aaepapex authority headed
by the Director General Service Tax (DGST) at Munibathe administration
of service tax. Commissioners of central exciseise tax have been
authorised to collect service tax within their gaiction.

1.2

This Report contains 44 paragraphs, featured iddally or grouped together,
arising from test check of records maintained ipatamental offices and
premises of the service providers. The revenueli¢atjpn of these
paragraphs i 70.38 crore. We had also issued another 150 pphg
involving money value oX 91.80 crore for the audit conducted up to March
2010. The department/Ministry had already taketifieatory action in these
150 paragraphs in the form of issuing of show causces, adjudicating
show cause notices and recoverg &1.71 crore.

Results of audit

s

Revenue projected through annual budget and actoeaipts from service tax
during the years 2005-06 to 2009-10 is exhibitedhm following table and
graph:-

Trend of receipts

Tableno. 1
(Amountsin crore of X)
Y ear No. of Budget Revised budget Actual Difference Per centage
services estimates estimates receipts between actual variation
subjected to receipts and
service tax budget estimates
2005-06 81 17,500 23,000 23,055 5,655 31.73
2006-07 97 34,500 38,169 37,598 3,098 8.98
2007-08 104 50,200 50,603 51,301 1,101 2.19
2008-09 108 64,460 65,000 60,940 (-) 3,520 (-) 5.46
2009-10 115 65,000 58,000 58,422 (-) 6,578 (-) 10.11

*

Figures as per the Finance Accounts
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Graph 1: Service Tax Receipts - Budget, Revised and Actual

— 70
60«
| o
_ 50 3
Budget estimates g
—40 & o
30 o 2
Revised estimates £ °
—20 <
L «
Actual receipts 10 @

s 2
S 5 20, 5y joo )00 00&09 009\10
6

Years

‘l:l Actual receipts B Revised estimates O Budget estimates ‘

During the period 2005-06 to 2009-10 the actualectibns of service tax
were fairly close to the budget estimates excep@®9-10 when these were
10.11 per cent lower than the budget estimatesreThe&s a reduction of
% 2,519 crore (4.13 per cent) in service tax caltecin the year 2009-10 as
compared to the year 2008-09. This was primarnig tb a reduction in the
service tax rate from 12 per cent to 10 per cent.

1.4

The nquer of cases and amount involved in demdadsservice tax
outstanding for adjudication/recovery as on 31 March 2010raentioned in
the following table:-

Outstanding demands

Tableno. 2
(Amountsin croreof )

Pending  decision Ason 31 March 2009 Ason 31 March 2010
with Number of cases Amount Number of cases Amount

More Less More L essthan More Less More Lessthan

than five | thanfive | than five fiveyears | thanfive | thanfive | than five fiveyears

years years years years years years
Adjudicating officers 10,891 46,57p 46.80 11,575/80 174 30,896 1,369.13  14,849.99
Appellate 37 2,588 27.56 1,132.98 66 3,987 7[74 483.40
Commissioners
Boarc 0 3 0.0C 1.97 0 5 0.0C 5.07
Government 4 S 5.73 2.4p 5 2 0.27 0.10
Tribunals 60 5,294 28.78 2,639.92 154 3,161 147.98  35,641.07
High Courts 24 173 7.56 110.18 49 597 18|22 561.19
Supreme Court @ 121 0.00 7.20 3 81 0|67 20.26
Pending for coerciv 4,117 18,39¢ 9.9t 6,836.1: 3,30¢ 24,77( 26.9¢ 1,416.4(
recovery measures
Total 15,133 73,153 126.38 | 22,306.53 4,357 63,449 | 1,570.95 | 52,977.48

Figures furnished by the Ministry
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A total of 67,806 cases involving tax ¥64,548.43 crore were pending as on
31 March 2010 with different authorities, of whiéb.70 per cent in terms of
number were with the adjudicating officers of thepdrtment. Pendency for
recovery of demands had increased from 22,513 das2808-09 to 28,076
cases in 2009-10 i.e. an increase of 24.71 per cent

15 Fraud/presumptive fraud cases

The position of fraud/presumptive fraud casgi®ngwith the action taken by
the department against defaulting assessees dthigeriod 2007-08 to
2009-10 is depicted in the following table:-

Tableno. 3
(Amountsin crore of )
Year Cases detected Demand of Penalty imposed Tax Penalty collected
tax raised collected
Number Amount Amount Number Amount Amount | Number | Amount

2007-08 1,716 787.18 574.54 1y1 179/04 331.74 34 274
2008-09 2,3300 3,770.64 2,236.07 166 170,20 429.26 20 048
2009-10 2,0460 3,041.6 2,510.77 1110 1941 456.84 27 0[76
Total 6,092 | 7,599.42 5,321.38 437 368.65 | 1,217.84 81 3.98

* Figures furnished by the Ministry

The above data indicates that while a total of B,€8ses of fraud/presumptive
fraud were detected during the years 2007-10 bylémartment involving tax
of ¥ 7,599.42 crore, it raised demanddb,321.38 crore only and recovered
¥1,217.84 crore (22.88 per cent). Similarly, out the penalty of

% 368.65 crore that was imposed, the department dcaekcover only

X 3.98 crore (1.08 per cent).

1.6 I mpact of audit reports
1.6.1 Revenueimpact

In the last five audit reports (including the cureears’ report), we had
pointed out short levy and other deficiencies wigvenue implication of
% 1,159.94 crore in 715 audit paragraphs. Of théise, Government had
accepted audit observations in 597 audit paragrapiudving I 599.55 crore
and had recovere®l 217.53 crore. The details are shown in the falgw

table:-
Tableno. 4
(Amountsin crore of X)

Year of Paragraphs Paragraphsaccepted Recoveries effected

Audit included Preprinting Post printing Total Preprinting Post printing Total

Report No. Amount No. Amount No. | Amount No. | Amount No. | Amount No. | Amount No. Amount
2005-06 83 266.47 38 28.40 2 0.39 40 28.79 20 738 5 1.06 25 8.44
2006-07 125 79.02 117| 65.49 1 1.74 118 67.23 0 1918 34 5.23 94 23.42
2007-08 158 276.72 112 47.43 14 24.74 126 72.17 57 23.22 11 1.67 68 24.89
2008-09 155 375.55 130 305.13 8 4.92 138 310.p5 0 127.49 1 0.24 91 127.73
2009-10 194 162.18 175 121.31 175 121.31 1112 33.05 112 33.05
Grand 715 1159.94 572 567.76 25 31.79 597 599.55 339 209.33 51 8.20 390 21753
Total
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1.7 Follow-up on audit reports

Public Accounts Committee, in their Ninth Reportlefienth Lok Sabha)
desired that remedial/corrective action taken n@#dNs) on all paragraphs
of the Reports of the Comptroller and Auditor Gaheduly vetted by audit,
be submitted to them within a period of four monfream the date of the
laying of the audit report in Parliament.

The Ministry of Finance had not submitted remediztion taken notes on 36
paragraphs relating to Report No. 13 of 2009-10€ight months from the
tabling of the Report.
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CHAPTER I
NON-PAYMENT OF SERVICE TAX

Service tax is levied on specified services. Tdite of tax has been fixed at
five per cent up to 13 May 2003, eight per centfrb4 May 2003, 10 per cent
from 10 September 2004, 12 per cent from 18 A@il&and 10 per cent from
24 February 2009.

A few illustrative cases of non-levy/non-payment eérvice tax of
¥ 50.36 crore are mentioned in the following paragsapThese observations
were communicated to the Ministry through 25 deaftlit paragraphs. The
Ministry/department had accepted (till December@ahe observations in 12
draft audit paragraphs with a revenue implicati®ér® d2.56 crore of which
% 48.04 lakh had been recovered.

21 Tax not paid by registered service provider
2.1.1  Software maintenance services

Management, maintenance or repair service was htdotp service tax net

with effect from 1 July 2003. Maintenance of congrisoftware was exempt
from levy of service tax vide notification dated Zdugust 2003. The

department clarified on 17 December 2003 that cderpsoftware was not
liable to service tax as the same was not goodsveider, Honorable Supreme
Court’'s Judgement in the case of Tata Consultareyi@&s Vs. State of
Andhra Pradesh {2004 (178) ELT 22 (SC)}, held thaftware came within

the definition of goods. The Board clarified vidgcular dated 7 October
2005 and 7 March 2006 that maintenance or repageoricing of software

was leviable to service tax with effect from 9 JAB04 i.e., the day exemption
notification dated 21 August 2003 was rescinded.

M/s Mind Tree Ltd., Bangalore, engaged in providsajtware maintenance
service, started paying service tax only with eff'om December 2005,

instead of from 9 July 2004. This resulted in payment of service tax of

% 644.69 lakh, including education cess, on the regaralised from software
maintenance service amountingt®320.52 lakh, for the period from 9 July
2004 to 30 November 2005.

When we pointed this out (April 2009), the depamitngated (June 2010) that
no service tax was payable by the assessee fpetimd between July 2004 to
October 2005, in view of the Board’s Circular datédOctober 2005.
However, as a protective measure, a show causeenatas issued to the
assessee during April 2010.

The Department’s reply was not acceptable becdwes8adard had clarified in
its subsequent circular dated 7 March 2006 thatvsoé maintenance services
would be liable to service tax retrospectively frérduly 2004.

The reply of the Ministry had not been receivedd@aber 2010).
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2.1.2  Sale of space or time for advertisement

Sale of advertising space or time for advertisemssmvice includes any
service in relation to sale of space or time f@ptiy, advertising, showcasing
of any product on billboards and public places editlg advertisement in
print media and sale of time slots by a broadcgsigency or organisation.

2121 Railway Division Guntakal and Ananthapur Municigadrporation

in Tirupathi commissionerate, Vijayawada & GuntwailRay Divisions and

Vijayawada Guntur Tenali Mangalagiri (VGTM) Urban elopment

Authority under Guntur commissionerate and 53 Mipailities and 13

Municipal Corporations in commissionerates of Hwyded | and |lll,

Visakhapatnam | and I, Guntur and Tirupathi, cctéelX 34.92 crore towards
sale of advertising space to various private paurietween the period from
2006-07 to 2008-09 but did not pay service taX 4f27 crore. The tax was
recoverable with interest.

When we pointed this out (June 2009 and April 2010 department
reported issue of show cause notices in four c&esponse in the remaining
cases was awaited (December 2010).

The reply of the Ministry had not been receivedd®uaber 2010).

21.22 M/s Hyderabad Metro Development Authority (HMDA) in
Hyderabad Il commissionerate, rendered renting mmovable property
services and sale of space for advertisement ssnaad received 186.12
lakh for the period from May 2006 to May 2007 bid dot pay service tax. It
started paying service tax on similar receipts drdyn June 2007 though the
service was taxable from May 2006. Service taX 282.81 lakh was payable
with interest.

When we pointed this out (September 2009), the rdepeat accepted the
audit observation and reported (June 2010) thabraetas being initiated in
the matter.

The reply of the Ministry had not been receivedd®uaber 2010).
2.1.3  Construction of complex residential service

Under section 65 (30a) of the Finance Act, 2005r€ruction of Complex
(Residential) Service” means construction of a mesidential complex or a
part thereof, completion and finishing services ralation to residential
complex and other similar services or repair, atten renovation, restoration
or similar services in relation to residential cdexp

M/s Alien Developers (P) Ltd., in Hyderabad-IV coissionerate, providing
services for construction of residential complexeseived booking advance
of ¥ 46.35 crore during the year 2008-09 for the wdClorfistruction of Aliens
Space Station”. The assessee did not pay any edaxan this amount on the
ground that there was no service tax liability sifBoard had clarified on 29
January 2009 that the initial agreement between the
promoters/builders/developers and ultimate owness vi the nature of
“agreement to sell” and the property remained urtier ownership of the
seller (i.e. the promoter/builder/developer). #smonly after the completion of
the construction and full payment of the agreed shat a sale deed was
executed and ownership of the property got traresfieto the ultimate owner.
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The circular was based on the premise that priaraosfer to the ultimate
owner (customer) the property belonged to promotedeveloper and hence
any service provided by him towards constructiors wathe nature of self
service.

Board’s clarification relied upon by the assessee wot applicable in the
instant case. The assessee i.e. promoter/develmkter was not the owner
of the property and only a holder of agreement-—cbemeral Power of
Attorney (GPA). It was evident from the agreemiegitween the assessee and
the land owners viz. Chilakamarri Mukunda Reddy &owdly other owners
(the land being a combined property) that the assew/as only to develop the
property by construction of a complex with all idental works, bearing all
the expenditure himself. There was no transfervafership between the two
parties. This was further borne out by the fadattthe final sale deed
conferring ownership of a flat on their intendingrghasers had been entered
into between original owners of land and intendiogchasers, with developer
acting only on behalf of original owners. Thuswias clear that the service
rendered by the assessee in the instant case walsldaservice, attracting
service tax of 1.89 crore on the gross value3046.35 crore.

We pointed this out to the department in Septer2bé®. Reply was awaited
(December 2010).

The reply of the Ministry had not been receivedd®uaber 2010).
2.1.4  Survey and map making service

Under section 65(105)(zzzc) the Finance Act, 2@y, service provided or to
be provided in relation to survey and map making iaxable service from 16
June 2005. The Board clarified in August 2007 thasub-contractor is

essentially a taxable service provider. From Ma@&a@s per explanation (c)
under section 67 of the Act gross amount inter ialdudes book adjustment
and any amount credited or debited, as the case bmajo any account,

whether called ‘suspense account’ or by any otlenenin the book of

account of a person liable to pay service tax, @tike transaction of taxable
service is with any associated enterprise.

M/s Speck Spatial Tech Ltd., (SSTL) Hyderabad (@Nyhowned subsidiary
of M/s SSL.) under Hyderabad Il commissionerategaged in rendering
taxable services like GIS consultancy and developroé application based
geo spatial technology services, got a sub contrant M/s SSL for services
relating to survey and map making. For such sesvipayment oR 12.85
crore was received by M/s SSTL by book transfer tloe year 2008-09.
Service tax oR 1.59 crore payable thereon, was not paid and e@s/erable
with interest.

We pointed this out to the department in April 201Reply was awaited
(December 2010).

The reply of the Ministry had not been receivedd®uaber 2010).
2.1.5 Banking and financial services

Section 65(12) of the Finance Act, 1994, definearicial and banking service
as specified services provided by a banking comparayfinancial institution.
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The banking and financial services includes finahigiasing which consists of
equipment leasing, hire purchase and lease managieme

M/s Asian Paints Ltd., Patancheru in Hyderabad mro@ssionerate, engaged
in the manufacture of paints and thinners, supplieting machines to its
dealers on rental basis. The tinting machines wesed by the dealers for
mixing base paint with colour to get the desireddghas per requirement of
the customers. The assessee receV@d9 crore towards such rentals during
the years 2005-06 to 2007-08. Though the rentabne received by the
assessee attracted service taxXdf.07 crore for equipment leasing under
banking and financial services, the assessee dipgayoservice tax.

When we pointed this out (May 2008), the departmsated (September
2009) that as lease rentals were recovered fromd#daders and not from
customers, the services rendered by the assessé&f raat be regarded as
banking and financial service. It was also stdbed the lease fell under the
category of operating lease and not financial leeskhence not taxable.

The reply of the department was not acceptables cbimditions prescribed for
financial leasing viz. contract for lease betwesssée and lessor, use of asset
by the lessee, option to lessee to own the astbea&nd of lease period, etc.
were fulfilled in the lease contract. Further, Mimistry’s circular letter dated
29 February 2008 had clarified that status of thepient of service (like
customer, dealer) was not relevant for the purpbsevy of service tax.

The reply of the Ministry had not been receivedd@uaber 2010).
2.1.6  Works contract service

Works contract service means any service provideid e provided to any
person by any other person in relation to the etk@ecwof works contract. It
excludes contracts for roads, airports, railwaysngport terminals, bridges,
tunnels and dams. As per section 65(3a) of Fin&uatel1994, ‘airport’ means
a landing and take off area for aircrafts, with wags and aircraft
maintenance and passenger facilities and includesdeome. While airports
are excluded from the works contract service diédinj any construction near
airport but not related to any of the items refért@ in the meaning of airport,
attracts service tax.

2161 M/s SEW Constructions, Hyderabad, in Hyderabad I
commissionerate, entered into a contract in Decerab@7 with M/S GMR,
Hyderabad International Airport Ltd. (GMRHIAL), Stmshabad, Hyderabad,
for construction of cargo agent’s building f21.98 crore. Since construction
of this nature was not covered under definitionagfort construction, it
attracted service tax under the category of worketract service but
applicable service tax & 90.57 lakh was not paid. The service tax was
required to be recovered along with interest.

We pointed this out to the department in Febru&¥02 Reply was awaited
(December 2010).

The reply of the Ministry had not been receivedd@&uaber 2010).

2.1.6.2 M/s 3M India Pvt. Ltd., Bangalore, in Bangaloreafe Tax Payers
Unit) commissionerate, engaged in the manufactfiradbesives, scrubbers
etc., was also a registered service provider. Qudotober 2007, the assessee
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entered into an agreement with M/s Canara Bankeplacing the signage of
Canara Bank. The work inter alia, included fabrarat erection of signage,
transportation of signages from work place to ttenbhes, ATMs and offices
of the Bank and dismantling the existing signad&srting the period from
February 2008 to December 2008, the assessee edcttal payment of
% 19.98 crore for providing the service. It waghe nature of works contract
service but service tax & 77.07 lakh was not paid and recoverable with
interest.

When we pointed this out (April 2009), the depamimesplied (February
2010) that though the activity undertaken by theeasee involved rendering
of services like inspection, fabrication and insti#dn at site, the assessee had
not received any extra consideration for the intideservices & that sales tax
had been discharged on the entire value. Hencasbessee was not liable to
pay service tax.

The department’s reply was not acceptable, becthgseontract involved not
only the sale of goods but also the services dftieng installation and wiring.

Therefore, the composite payment was both for shlsignages and related
services and the assessee was liable to pay s¢axice

The reply of the Ministry had not been receivedd@aber 2010).
2.1.7  Manpower recruitment and supply agency seegic

As per section 65 (68) of the Finance Act, 1994 npw@wver recruitment or
supply agency’ means any person engaged in prayay service directly or
indirectly in any manner for recruitment or suppfymanpower, temporarily
or otherwise, to any other person.

Two assessees in Hyderabad Il commissionerate wud aissessees in
Hyderabad IV commissionerate, engaged in providegguitment and supply
agency services, collected service charge¥ b#8 crore during the period
April 2006 to March 2008 but did not pay the applite service tax of 18.26
lakh which was recoverable with interest and pgnalt

When we pointed this out (February 2009), the depamt (July 2009)
admitted the audit observation in two cases andrte@ that action had been
initiated to safeguard government revenue. Reply hat been received in
respect of two assessees of Hyderabad || commissita

The reply of the Ministry had not been receivedd®uaber 2010).
2.1.8 Business support services

Business support service was brought into senagenet with effect from 1

May 2006. As per section 65(104c) of Finance A&94, business support
services means services provided in relation tanless or commerce and
includes managing distribution and logistics andrastructural support

services and other transaction processing etc.

M/s Eveready Industries India Ltd., M/s Texmaco.L®Belgharia in Kolkata
service tax commissionerate and M/s SAIL-ISP, Barnpin Bolpur

commissionerate engaged in manufacture of batidyages and iron & steel
products respectively, had provided personnel,clesi phones, hospitality,
guest house facilities, infrastructural supporeceicity, water etc. to support
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the business and commerce of their clients. Thesasgs had collected
¥ 273.78 lakh between May 2006 and March 2008 fardeeng such
operational assistance and infrastructural suplpottservice tax oR 33.44
lakh leviable thereon, under business support seswvas not paid.

When we pointed this out (between February 2008y RG08 and December
2008), the department admitted the audit obsemstiof M/s Eveready
Industries India Ltd. and M/s SAIL-ISP and report@dovember 2009)

issuance of show cause cum demand notic&18:72 lakh in the first case
andX 7.92 lakh in the other case covering the periothfMay 2006 to May

2009. In the case of M/s Texmaco Ltd. the departndid not admit

(November 2009) the observation without citing aegsons.

The reply of the Ministry had not been receivedd®uaber 2010).
2.1.9 Commercial and industrial construction sereic

As per section 65(28) of the Finance Act, 1994, wamctial or industrial
construction service inter alia covers constructidmew building or a civil
structure or part thereof, and construction of gedine or conduit which is
used or to be used primarily for commerce or ingust work intended for
commerce or industry but does not include serviceviged in respect of
roads, air ports, railways, transport terminalgjdg®s, tunnels and dams.

2.19.1 M/s Ahlcon India Pvt. Ltd., in Delhi service tax ramissionerate,
engaged in rendering construction services, exdowtaks contract for M/s
Ahluwalia Contracts (I) Ltd. as a sub-contractdhe assessee receive@.49
crore during April 2008 to September 2008 for pdivg sub contract service.
The service tax oR 30.72 lakh leviable thereon was not paid which was
recoverable with interest.

When we pointed this out (June 2009), the departrsted (January 2010)
that it had directed the assessee to deposit taxinterest.

The reply of the Ministry had not been receivedd@aber 2010).

2.19.2 M/s Haryana Tourism Corporation Ltd., Chandigartorfforation)
entered into agreements with nine contractors fonstruction of new
rooms/shops/halls/buildings and up-gradation/madation/renovation of
tourist complexes in the State of Haryana. Thetraotors provided
construction services to the Corporation value® 806 crore, during the
period September 2004 and November 2007. The caiydi service tax
amounting tX 11.33 lakh was not paid. It was recoverable witerest and
penalty.

When we pointed this out to Panchkula and Rohtakinei@sionerates in
March 2008 and October 2009 respectively, the Casiomer of Central
Excise, Panchkula stated in December 2009 thatm efi¥ 5.86 lakh
(including interest) had been recovered in thresesdetween May 2008 and
January 2009 and show cause notices were issdedrigases. Further report
on the remaining two cases of Rohtak commissioadratl not been received
(December 2010).

The reply of the Ministry had not been receivedd®uaber 2010).

10
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2.1.10 Business auxiliary service

Section 65(19) of the Finance Act as amended in P#}6 defines ‘business
auxiliary services to mean any taxable service igexVor to be provided to a
client by any person for promotion or marketingsate of goods, promotion
or marketing of services or any customer care cowery of cheques etc., and
includes services as a commission agent’.

As per explanation below the rule, inserted vidéfication dated 10.05.08,
where the transaction is with any associated enserpany amount debited
against the associated enterprises for value afbtaxservice in the books of
account of the service provider, shall be treatedpayment received for
providing such services.

M/s Timtech India Pvt. Ltd., Hoogly, in Kolkata s&re tax commissionerate,
rendered services to its associated companiedatore to sale of goods and
realised commission & 245.35 lakh during the period 2008-09 by debitmg
respective parties’ accounts. The assessee digayoservice tax amounting
toX 25.27 lakh which was recoverable with interest.

When we pointed this out (November 2009), the depamt admitted the audit
observation and reported (February 2010) that avst@use cum demand
notice was being issued.

The reply of the Ministry had not been receivedd®uaber 2010).
2.1.11 Renting of immovable property

As per section 65(90a) of the Finance Act, 199ting of immovable
property’ service includes renting, letting, leggsiticensing or other similar
arrangements of immovable property for use in therse or furtherance of
business of commerce.

M/s Gujarat State Petroleum Corporation in Ahmedallacommissionerate,
had entered into production sharing contracts (HGQiS)y with various joint
venture partners for exploration of oil and gas pmrcentage basis. The
assessee had recovered7.86 lakh from other parties by way of debit sote
on 31 March 2008 towards asset utilisation, spdtisation and warehouse
utilisation charges. The service tax liability &f10.86 lakh was not
discharged and was recoverable with interest.

When we pointed this out (December 2008), the demart accepted the
observation and intimated (September 2009) thahaavscause notice was
being issued.

The reply of the Ministry had not been receivedd®uaber 2010).

2.2 Servicesreceived from foreign service providers

Rule 2(1)(d)(iv) of the Service Tax Rules, 1994pdhtes that in respect of
taxable service, provided by a person, who is aresident or is from out side
India and does not have an office in India, thesperreceiving the taxable
service in India is liable to pay service tax.

11
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2.2.1 Intellectual property rights service

Section 65(55 b) of the Finance Act, 1994, defil@sllectual property rights
service’ to mean transferring temporarily, or pdtimg the use of any
intellectual property right. It also includes amght to intangible property viz.
trade marks, designs, patents etc. Intellectugdgmty right service is taxable
with effect from 10 September 2004.

2211 M/s One Entertainment Network Pvt. Ltd., in Mumls&rvice tax
commissionerate, entered into an agreement with $4tellite Television
Asian Region Ltd. (StarL) Hong Kong for grant ofjits by StarL to One
Entertainment Network Pvt. Ltd. to distribute an@rket the channels Star
Plus and Star Utsav. The said agreement provioedse of trade marks and
trade names for six years by the assessee. Tassasspaid 70.70 crore for
the years 2006-07 and 2007-08 in foreign currenctar L. The applicable
service tax under intellectual property rights g@namounting t& 8.71 crore
was not paid by the assessee and was recoverahlaterest.

We have pointed this out in May 2009; reply of tepartment was awaited
(December 2010).

The reply of the Ministry had not been receivedd®uaber 2010).

2.2.1.2 M/s Introducing (India) Pvt. Ltd., in Ahmedabad aoimssionerate of
Service Tax, had received the taxable service “imtellectual Property

Service” from M/s Inductotherm Industries Inc. UBAd paicR 9.17 crore as
royalty to M/s Inductotherm Industries Inc. USA five period from October
2005 to March 2007 but did not discharge servigdigility of ¥ 60.88 lakh

which was recoverable with interest.

When we pointed this out (January 2008), the depant accepted the
objection and confirmed demand®8.98 lakh for the period 1 October 2005
to 23 January 2006 in August 2009 an& &5.99 lakh for the period from 1
October 2006 to 31 March 2007 in December 2008urther intimated that
SCN for the period 24 January 2006 to 30 Septer2@@8 could not be issued
as it was barred by limitation and that the case lieen referred to vigilance
section to initiate necessary action. Failure lom part of the department to
take timely action for the period 24 January 200@8® September 2006 had
resulted in loss of revenue ®¥25.91 lakh.

The reply of the Ministry had not been receivedd®uaber 2010).
2.2.2  Business support service

M/s Deloitte Consulting India Pvt. Ltd., Hyderabad Hyderabad IV
commissionerate, engaged in providing consultamecyiges paid an amount
of ¥ 41.01 crore to a foreign agency towards busineppat services during
the years 2007-08 and 2008-09. The assessee tddygervice tax ¢ 5.07
crore which was recoverable with interest.

When we pointed this out (September 2009), the rtmeat intimated
(February 2010) that the assessee had been asgay the amount.

Reply of the Ministry had not been received (Decen910).
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2.2.3 Business auxiliary service

M/s Hindustan Aeronautics Ltd., in Lucknow commisgrate, paid 761.28
lakh andX 785.70 lakh during the years 2006-07 to 2008-0%ccount of
Professional, Consultancy & Foreign technical fe@sl business auxiliary
services to foreign service providers but did rept pervice tax of 4.27 crore
on the above payments.

When we pointed this out (February 2010), the depamt replied (August
2010) that SCN was being issued.

The reply of the Ministry had not been receivedd®uaber 2010).
2.2.4  Advertising agency service

As per section 65(3) of Finance Act, 1994, the dikiag agency has been
defined as any person engaged in providing anyicgergonnected with

preparing display or exhibition of advertisementdarnncludes an

advertisement consultant. It was also clarifiedCBEC instruction dated 31
October 1996, Trade Notice dated 31 October 19%& tH the market

research relates to advertisement then the magketarch forms part of the
service in relation to advertisement and all expsrsharged from the client
on this account are includible in the value ofg$bevices”.

M/s Lintas India Pvt. Ltd., in Mumbai service ta@nemissionerate, had paid
X 378.59 lakh in foreign currency to foreign servpreviders during 2006-07
and 2007-08 for studio research, marketing andhtcigesentation services.
The services so provided were covered under thmitieh of advertising
agency services and accordingly, the assessedakies o pay service tax of
¥ 46.56 lakh which was recoverable with interest.

When we pointed this out (September 2008), the rtmeat intimated
(September 2009) that the assessee had paid séaxicgI 15.09 lakh and
interest oR 4.67 lakh for the period 2006-07 and 2007-08 rdftrircation of
taxable and non taxable services. It also intichéibat details of non taxable
services have been called for from the assesseefification and additional
service tax payable, if any, would be communicatier verification. Further
reply of the department was awaited (December 2010)

The reply of the Ministry had not been receivedd@aber 2010).
2.2.5 Consulting engineers service

Section 65(31) of the Finance Act, 1994, state$ t@nsulting engineer’
means any professionally qualified engineer or bogy corporate or any
other firm who, either directly or indirectly, resid any advice, consultancy or
technical assistance in any manner to a clientn@ or more disciplines of
engineering.

M/s Spectrum Coal & Power Ltd., Korba, in Raipurncoissionerate,
received technical know-how services falling unddre category of
“Consulting Engineer Service”, from Foreign Servipeoviders and paid
service charges in foreign currency amounfng 39 crore during the years
2004-05 to 2008-09 but the assessee did not paiced¢ax amounting 37.55
lakh, leviable on the value of services which wasorerable along with
interest oR 16.30 lakh.
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When we pointed this out (August 2010), the depanthaccepted the audit
observation (August 2010) and intimated that treessee had deposited an
amount of¥ 15,60,741/- including interest in March 2010. tRar progress
relating to recovery of the balance was awaiteccéDeer 2010).

The reply of the Ministry had not been receivedd@uaber 2010).
2.2.6  Underwriters service
Clause (116) of section 65 defines the term ‘undégw as follows:

“Underwriter” has the meaning assigned to it inusk (f) of rule 2 of
Securities and Exchange Board of India (Underws)t&ules, 1993’

As per rule 2(f) of the Securities and ExchangerBad India (Underwriters)
Rules, 1993, an underwriter means a person whogesga the business of
underwriting of an issue of securities of a bodspooate.

M/s Educomp Solution Ltd., in Delhi service tax comesionerate, engaged in
technology based education products and serviced paderwriting
commission oR 2,52,87,696/- in October 2006 to foreign merchHaarkers.
The services rendered by the merchant banker wengeable to service tax
under the head ‘Underwriters Service’ from 16 Oetob998.

The service tax including cessdB0.95 lakh besides interestd1.06 lakh
and penalty as required under section 76 to 7 efAct were recoverable
from the said company.

When we pointed this out (July 2008), the departnséated (June 2009) that
the company was in the process of depositing theicge tax alongwith
interest.

The reply of the Ministry had not been receivedd@aber 2010).

2.2.7 'Broadcasting services’ and management onibess consultant’s
services

‘Broadcasting services’ and ‘management or busimessultant’s services’
were brought under the service tax net with effemin 16 July 2001 and 16
October 1998 respectively.

M/s Sky B(Bangla) and M/s Supreme and Company Bwt., in Kolkata
Service tax commissionerate, engaged in rendenogdeasting services and
manufacture of transmission line hardware, had ga@@.01 lakh between
April 2006 and March 2009, to foreign service pdmrs for receiving
broadcasting and business consultancy servicegatgply. The assessees
did not pay the applicable service taxX0f0.95 lakh, which was recoverable
with interest.

When we pointed this out (April and May 2009), thepartment admitted the
observations and reported (June 2009 and Janud@) 2Bat service tax of
% 6.81 lakh including interest had been recoverethanfirst case and show
cause cum demand notice05.29 lakh was being issued in the second case.

The reply of the Ministry had not been receivedd®aber 2010).
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2.3 Non-payment of service tax by unregistered service
providers

Rule 4 of the Service Tax Rules, 1994 stipulates @very person liable for
paying the service tax shall make an application remistration within a

period of 30 days from the date on which the sertax under the Finance
Act is levied or from the date of commencement o$ibess of providing

taxable service if such business is commenced afterduction of the levy

under the Finance Act.

2.3.1  Construction of complex residential service

Under section 65 (30a) of the Finance Act, 2005ri€ruction of Complex
(Residential) Service” means construction of a mesidential complex or a
part thereof, completion and finishing services ralation to residential
complex or restoration of or similar services ilatien to residential complex.

Eighty seven contractors in Indore and Bhopal cossimnerates (Indore 16 &
Bhopal 71) rendered the service of “ConstructionCaimplex (Residential)
Service” and received payment ©0,355.45 lakh (Indore ¥ 991.21 lakh +
Bhopal X 8,364.24 lakh) during the period from October 2@660ctober
2009. Preliminary cross examination of the safdrmation with the service
tax records of the service tax ranges disclosedtiiese contractors were not
registered with the department under the said serand as such did not
discharge the liability of service tax. This rdedlin non-payment of service
tax of% 1150.85 lakh including cess (Indérd.21.84 lakh + Bhop& 1029.01
lakh). All the cases were required to be verifaadl service tax recovered
thereafter with interest and penalty.

We pointed this out to the department (March 2abOyvhich response was
awaited (December 2010).

The reply of the Ministry had not been receivedd®uaber 2010).
2.3.2 Commercial and industrial construction sereic

As per section 65(28) of the Finance Act, 1994, wamcial or industrial
construction service inter alia covers construcbmew building or a civil
structure or part thereof and construction of aedipe or conduit which is
used or to be used primarily for commerce or ingust work intended for
commerce or industry but does not include serviceviged in respect of
roads, air ports, railways, transport terminalgjdes, tunnels and dams.

Five Contractors (service providers) in Bhopal cassionerate, received
% 1.88 crore from the construction Division No () @) CPA & CPWD
Divison I/Il during the period from March 2006 tact@ber 2007 for rendering
taxable service under “Commercial or Industrial &amction Services”. Cross
linking/examination of said information/payment aitt with service tax
records of service tax range further revealed tiwege service providers viz.
contractors were not registered with the departraader the said service and
did not discharge the liability of service tax. $hesulted in non payment of
service tax of 23.14 lakh (cess included) by these unregisteerdice
providers which was recoverable with interest ardglty under section 73,
75 & 76 of the Finance Act, 1994.
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We pointed this out to the department in (Febri2fy0). Reply was awaited
(December 2010).

The reply of the Ministry had not been receivedd@&aber 2010).
2.3.3  Franchise service

As per section 65(47), ‘franchise’ means an agre¢rng which franchiser is
granted representational right to sell or manuf&ctgoods or to provide
service or undertake any process identified wiéhftanchise, whether or not a
trade mark, service mark, trade name or logo orsaigih symbol.

M/s Labelle Body Care Pvt. Ltd., Secunderabad indétgbad Il
commissionerate, engaged in providing health, $gne@nd beauty parlor
services, paid royalty of 85.43 lakh to the spouse of the Director of the
company for using brand name between the years-@80and 2008-09.
Though the service of providing of brand name wasalble under the
franchise service category, the individual concérneither registered herself
under the said category of service nor paid semggen the royalty received.
Service tax of 10.56 lakh was recoverable along with interest @ahlty.

We pointed this to the department in February 20Reply was awaited
(December 2010).

The reply of the Ministry had not been receivedd®uaber 2010).
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CHAPTER I
SHORT PAYMENT OF SERVICE TAX

Some instances of short payment of service tax tluancorrect self
assessment, suppression of value of service whiehnat included in the
foregoing chapters, are mentioned in the followiagagraphs. They have a
total revenue implication o¥ 11.80 crore and were communicated to the
Ministry through 7 draft audit paragraphs. The Mtiry/department had
accepted (till December 2010) the audit observatiam 5 draft audit
paragraphs with total revenue implicatiorRdf1.24 crore.

31 I ncorrect self assessment

From 16 July 2001 onwards, the scheme of self asm® procedure was
introduced under which a person liable to pay sertax can himself assess
the service tax and deposit in the Government atdcoun addition, he is
required to submit periodical returns, in the prgsa form, to the concerned
superintendent of central excise. For the purposeverification, the
superintendent is empowered to call for any acsuabcuments or other
evidence from the assessee, as deemed necessary.

M/s BGR Energy Systems Ltd., in Chennai service ¢armissionerate,
providing erection, commissioning or installatioensce, commercial or
industrial construction service, works contractvem, etc., had a gross
income 0f% 1344.06 crore during the year 2007-08. The asseadjusted
sundry debtors of 637.68 crore from gross income and paid servigeota
onlyX 215.34 crore, treating it as the taxable valuecuradl the services. The
break up of the differential value ¥f491.04 crore was not made available and
the nature of this income and reasons for not gaiax were not intimated to
us. We worked out a tentative value of short paynoéservice tax ok 9.74
crore and asked the department to work out thetexaount of short levy.

When we pointed this out (February 2009), the depamt admitted the audit
observation and stated (December 2010) that the bad been referred to
Director General of Central Excise Intelligence (©&) to examine the issue
whether there was short payment of service taxtter period prior to the
period covered in audit observation and on thesbaisDGCEI'’s report, show
cause notice will be issued.

Reply of the Ministry had not been received (Decen910).

3.2 Service tax collected but not deposited

M/s Gagal Cement Works, Barmana, ACC Units | & ifl, Chandigarh |
commissionerate, (manufacturer of clinker and cdarmeder Chapter/heading
2523.10/2523.29), received services to the tun& 1f41.41 lakh from forty
service providers in the year 2007-08. We che¢kedST-3 returns filed by
these 40 service providers in Bilaspur Range andddhat they had paid only
% 98.74 lakh against the service taxXaf78.16 lakh payable. This resulted in
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short payment of service tax 3f79.42 lakh which was recoverable alongwith
interest and penalty.

When we pointed this out (March 2009), the depantrstated (October 2009)
that the defaulters were being asked to depositsémeice tax immediately
failing which show cause notices would be issued.

Reply of the Ministry had not been received (Decenf#10).

3.3 Advance payment

As per section 67(3) of the Finance Act, 1994, grasount charged for the
taxable service shall include any amount receivedhtds the taxable service
before, during or after provision of such service.

M/s National Thermal Power corporation Ltd. (Cotisigl wing), (NTPC) in
Noida commissionerate, was providing consultingireegys services to Power
Grid Corporation of India Ltd. (Power Grid), for restruction of additional
line bays in Korba Super Thermal Power Project,NGiPC. As per the
agreement between NTPC and Power Grid, NTPC hakeoute the job of
design, engineering, procurement, supply, constmicerection, testing and
commissioning of additional line bays, as a depwsitk. For the entire work,
Power Grid agreed to pay to NTPC, the actual exjpemrdincurred by NTPC
plus a consolidated additional charge at the ratE9@er cent. The overhead
charges of 19 per cent was meant for consultingneeg services.

M/s NTPC received payment &1062.61 lakh from Power Grid and was
liable to pay service tax ch201.90 lakh which was nineteen percent service
charges. It paid service tax only ¥11.28.63 lakh (63.71 per cent 3201.90
lakh) on the ground that it had completed worlR&77.03 lakh (63.71 per
cent) out of the payment &1062.61 lakh received. Since the amount had
already been received in the nature of an advasareice tax was payable on
the entire amount. Therefore, service taX 4D.78 lakh was recoverable on
the differential amount & 73.27 lakh.

When we pointed this out (November 2009), the depamt did not accept the
audit observation (October 2010) and stated tlealN(RPC had undertaken the
above project for and on behalf of power grid cogtion as an agent and the
amount of% 1062.61 lakh received by the NTPC should not leatéd as
advance payment rather it should be considerecepssit (imprest money).
Hence service tax on the consultancy servicesyialpa on the actual value of
execution of the work.

The department’s reply is not acceptable becausgea€lause 5.3.2 of the
agreement, payments made in advance by Power feridhe deposit work

included the component of overhead charges. Therekervice tax was
payable on the overhead (consulting engineer sgreitarges immediately on
receipt of advance. As per explanation (a) unéetien 67 of the Finance
Act, 1994, ‘consideration’ includes any amount tisgpayable for the taxable
services provided or to be provided and servicentitbde payable as soon as
advance is received, even if service is providéstla

Reply of the Ministry had not been received (Decenf10).
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34 Value of consideration not added to gross taxable value

Rule 3 of the Service Tax (Determination of ValuBslles, 2006, provides
that, subject to the provisions of section 67 \thlele of taxable service, where
the consideration received is not wholly or paciysisting of money, shall be
determined by the service provider in the followmgnner : -

€)) the value of such taxable service shall bevedemt to the gross
amount charged by the service provider to provigelar service to any other
person in the ordinary course of trade and thesgaosount charged is the sole
consideration;

(b) where the value cannot be determined in acooelavith clause (a),
the service provider shall determine the equivalemney value of such
consideration which shall, in no case be less tharcost of provision of such
taxable service.

Rule 2 (I) (d) (iv) of the Service Tax Rules, 198tipulates that in respect of
taxable service provided by a person, who is anesident or is from outside
India and does not have an office in India, thesperreceiving the taxable
service in India is liable to pay service tax.

341 M/s Juhu Beach Resorts India Ltd.,, in Mumbai (ST)
commissionerate, registered under the category ntéllectual property
services and management consultancy services, a#b.64 lakh during
April 2006 to December 2006 towards reimbursemdneéxpenses towards
telephone charges, central reservation chargesilenciiarges, mail charges
etc. to M/s Mariott Worldwide Corporation, USA. Hewver, the amount was
not included in the gross amount for payment ofiisertax and hence the
taxable service was under assessed by such caatsiterThis resulted in a
short payment of service tax ®#2.43 lakh.

On this being pointed out (April 2008), the depatihadmitted (June 2008)
that assessee was liable to pay service tax onrarpaid to the US Company
towards reimbursement of expenses. Further developmvas awaited
(December 2010).

Reply of the Ministry had not been received (Decen910).

3.4.2 As per section 67 of the Finance Act, 1994, thee/af any taxable
service shall be the gross amount charged by theeerovider.

M/s Exhibition Society, Hyderabad in Hyderabad lbmunissionerate,
providing exhibition services, receiv&®.88 crore during the period 2006-07
to 2008-09 towards providing electricity and ligtgi facility to exhibitors.
However, the assessee did not include this amourthe value of service
while discharging his service tax liability. Thigsulted in under valuation of
service and consequential short payment of setaic®fI 35.49 lakh besides
interest.

We pointed this out to the department in March 20R6ply was awaited
(December 2010).

Reply of the Ministry had not been received (Decen910).
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35 Transport of goods by road

Service tax on transport of goods by road is levieti effect from 1 January
2005. As per rule 2(1)(d)(v) of Service Tax Rul#894, the person making
payment towards freight would be liable to pay ssrvax on services of GTA
in case the consignor or consignee of the goodssp@ated is one in the
organised sectors.

M/s Manney Engineering Pvt. Ltd., Cherlapally, ihet Hyderabad Il
commissionerate, engaged in the manufacture ofdd@rs and parts thereof,
incurredX 8.86 crore towards inward and outward freight leetwthe period
from 2006-07 and 2008-09. However, the assesselespavice tax on only
¥ 6.31 crore. This resulted in short payment of iservax of% 7.80 lakh
payable on the balance ®2.55 crore which was recoverable with interest.

When we pointed this out (December 2009), the demart admitted the
objection and stated (June 2010) that a show czatsse was under issue.

Reply of the Ministry had not been received (Decen10).

36 Commercial or industrial construction service

M/s N.S.K. Builders, Trichy, in Tiruchirapalli comssionerate, providing
commercial or industrial construction service pséavice tax oR 53.04 lakh
in August 2007 and January 2008 against the taditiaof X 73.86 lakh. The
assessee stated that the balance had been paid dyril to June 2007. On
the scrutiny of the relevant challans we found ittty actually related to
other payments and did not pertain to the periadnfApril to June 2007.
Therefore, service tax &20.82 lakh short paid was recoverable with interes

When we pointed this out (September 2009), the rdeeat admitted the
audit observation and stated (April 2010) that aftdshow cause notice was
being issued.

Reply of the Ministry had not been received (Decenf10).
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CHAPTER IV
CENVAT CREDIT OF SERVICE TAX

With effect from 16 August 2002, under the Serviex Credit Rules, 2002.
service tax on output services was allowed to be pat of cenvat credit of
service tax paid on input services. From 10 Sep&n2004, the said Rules
were integrated with the Cenvat Credit Rules, 20Q@nder Cenvat Credit
Rules, the credit availed can be utilised for payrod central excise duty on
finished goods or service tax payable on outputises subject to fulfilment
of certain conditions. A few cases of incorre@rgrof cenvat credit involving
tax of ¥ 7.89 crore, noticed in test check, are descrilredhe following
paragraphs. These observations were communicatte tMinistry through
10 draft audit paragraphs. The Ministry/departméad accepted (till
December 2010) the audit observations in six daafdit paragraphs with
money value of 5.38 crore of whicR 0.78 crore had been recovered.

4.1 Cenvat credit utilised for payment of tax on input service

Under rule 3(4)(e) of the Cenvat Credit Rules, 204 cenvat credit of
service tax paid on input services can be utiliigdpaying service tax on
output services.

411 M/s Thyssen Krupp Electrical Steel India Pvt. Lid. Nasik Service
Tax commissionerate, availed cenvat credit on warimput services. The
assessee used this credit to pay service tax orsahgce received from
foreign service provider and on the goods transpgency services (GTA).
As the above services were input services, thesatiibn of cenvat credit of
% 94.57 lakh in 2009-10 was irregular and recoveralth interest.

When we pointed this out (April 2010), the depantinatimated (April 2010)
that action for recovery was being initiated agaihe assessee.

Reply of the Ministry had not been received (Decenf10).

4,12 Four assesses, one each in Kolkata, Mumbai conongsites of
service tax, one each in Haldia and Pune Ill corsimierates of central
excise, paid service tax &f48.88 lakh on GTA services out of accumulated
cenvat credit during the period from April 2006March 2008. Since GTA is
an input service, cenvat credit was wrongly utdisend the entire amount was
required to be recovered alongwith interest.

When we pointed this out (between September 2008oteember 2009), the
department admitted (between December 2009 to MaiO)2 the audit
observations in all cases and reported recoveRy I# lakh in one case and
initiation of recovery proceedings in remaining&xas

Reply of the Ministry had not been received (Decenf10).

4.2 Premature availing of cenvat credit on input services

Rule 4(7) of Cenvat Credit Rules, 2004, provided ttenvat credit of tax paid
on input services shall be allowed, on or afterdag on which payment is
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made for the input service and service tax. FurfRele 14 provides that
where the cenvat credit has been taken or utiligedgly, the same alongwith
interest shall be recovered from the manufacturethe provider of output
service.

421 Two assesses, one each in Bhubaneswar | and Bhavbandl
commissionerates, engaged in manufacturing of sgpiog, paid service tax
for goods transport agencies (GTA) services forrtimth of October 2007,
February 2008, April 2008 and February 2009 throtiBh6 challans on'Sto
20" day of subsequent month but took the credit duifiegmonth prior to the
payment of service tax. This resulted in premagwagling of cenvat credit on
service tax ok 118.46 lakh which was incorrect.

When we pointed this out (between October 2008 abriary 2010), the
department (between February 2010 to March 2010hiteet the audit
observation in the first case and stated that ddnoé® 1.31 crore had been
confirmed against the assessee and in other casatétd that the matter was
under examination.

Reply of the Ministry had not been received (Decen10).

422 M/s Venkat Sai Media Pvt. Ltd., Hyderabad, in Hydead Il
commissionerate, engaged in providing businesdianxiservices and cable
operator services, availed service tax credi¥ 80.70 lakh to the end of 31
March 2009 on the basis of outstanding input serereditors bills. As it had
neither paid for the input service nor the sentgee thereon, the availing of
such credit on outstanding bills was incorrect tredservice tax credit availed
was recoverable along with interest.

When we pointed this out (June 2009), the departmegrorted (August 2009)
the reversal of credit & 39.70 lakh by the assessee, but stated that ex@gtt
needs to be paid since the credit taken was niigadiby the assessee. The
reply of the department was contrary to the Boardarification of 3
September 2009 stating that interest had to be quaictversal irrespective of
whether the credit had been utilised or not.

Reply of the Ministry had not been received (Decenf10).

4.3 Separate account for common input services used in
taxable/exempted services not maintained

As per rule 6(2) of the Cenvat Credit Rules, 200¥re a provider of output
service avails of cenvat credit in respect of amyut services and provides
such output services which are chargeable to tawedlsas exempted from
service tax, then the provider of output servicallsimaintain separate
accounts for input services meant for use in plagidoutput service and
guantity of input services used in the exemptedises. Further as per rule
6(3) of said Cenvat Credit Rules, provider of owtparvices opting not to
maintain separate accounts shall have an optibereib pay an amount equal
to eight per cent of the value of exempted seruitger rule 6(3)(i) or pay an
amount equivalent to the cenvat credit attributablenputs and input services
used in or in relation to the manufacture of exexdgoods or for provision of
exempted services under rule 6(3)(ii) after commulls intimating in writing
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to the Superintendent of Central Excise and payigianally for every month
under rule 6(3A).

M/s Xavier Labour Relations Institute, in Jamshedmommissionerate,
provided taxable output services such as Manage@ensultancy, Mandap
Keeper, Manpower Recruitment Agency, Renting of owable Property etc.
as well as exempted services such as Post GraDi@tena in Management,
Personal Management, Industrial Relations, Managéniesurance and
Human resources during April 2008 to March 2009e Hssessee did not
maintain separate account of input services fomgated & taxable services. It
realised an amount & 2180.75 lakh on exempted services but did not pay
amount oR 1.74 crore being eight per cent of the value ofigxted services

When we pointed this out (September 2009), the rtieyeat stated (April
2010) that the amount of cenvat credit attribwgatiol input service used for
exempted services was26.63 lakh in terms of rule 6 (3A)(C) of Cenvat
Credit Rules which had been realised on 1 FebrB@ty) and the assessee is
further being persuaded to deposit the interest.

The reply of the department is not tenable as tbsessee had neither
exercised option under rule 6 (3)(ii) nor paid pata amount on monthly basis
as required under Rule 6(3A). Hence he was ngtbédi to pay under rule

6(3A)(C) and amount ¥ 1.74 crore was recoverable with interest undes rul

6(3)(0).
Reply of the Ministry had not been received (Decen2910).

4.4 Incorrect distribution of service tax credit on in€ligible
services

Rule 7 read with rule 2(l) of the Cenvat Credit @&uR004, provides that, input
service distributor (ISD) may distribute the ceneadit of service tax paid on
the input service to its manufacturing units ortsiroviding output service,
used in relation to manufacture of final products

M/s Bharat Petroleum Corporation Ltd., Kolkata,iségyred as Input Service
Distributor, in Kolkata Service tax commissionera®ailed cenvat credit of
% 37.66 lakh during the period 2006-07 to 2008-09GJ A services used for
inward transportation of traded petroleum produsgnufactured by other oil
companies like IOCL, HPL etc. The assessee dig# the credit to its
manufacturing units. Since service so receivedndithave any nexus with
the manufactured goods of its units, it fell ougsttie scope of input service.
This resulted in incorrect availing and distribatiof credit amounting to
¥ 37.66 lakh, which was recoverable with interest.

When we pointed this out (December 2008), the Depart accepted the
audit observation and reported (March 2010) thatsthow cause cum demand
notice was under issue to the assessee.

Reply of the Ministry had not been received (Decenf10).
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4.5 Incorrect availing of cenvat credit on invalid documents

Rule 9(1)(f) of the Cenvat Credit Rules, 2004, jmleg that cenvat credit shall
be taken by the manufacturer or the provider opouservice or input service
distributor, as the case may be, on the basis ahwaoice, a bill or challan
issued by a service provider of input service onafier the 18 day of
September, 2004.

M/s DSC Ltd.,, Kota and M/s Bharti Hexagon Ltd., piai in Jaipur |

commissionerate, engaged in providing serviceseohrtical inspection and
certification services, GTA, consulting engineerrvems and cellular
telephony services respectively, availed cenvaticref service tax and
education cess & 26.60 lakh on the basis of debit notes raisechbyarious

service providers in the year 2008-09. The avgitihservice tax credit on the
basis of invalid documents i.e. ‘debit note’ wasgular.

When we pointed this out (May 2010), the departn@ithated (March 2010)
in one case that show cause notice was being isaoddin another case
department did not accept the audit observationstateéd (June 2010) that the
Board vide its circular dated 30 April 2010 hadrifled that credit could be
allowed under rule 4(7) of Cenvat Credit Rules, 200 the payment made
through debit notes and credit notes.

Reply of the department was not tenable as theaidlar had clarified the
condition for availing cenvat credit under rule 46f Cenvat Credit Rules,
2004 but it was silent about provisions of rule )9(Which specified the
documents required for availing cenvat credit.

Reply of the Ministry had not been received (Decen910).

4.6 Excess availing of cenvat credit

Rule 14 of the Cenvat Credit Rules, 2004 provitkes Wwhere the cenvat credit
has been availed or utilised wrongly, the same galaith interest shall be
recovered from the manufacturer or the providesuiput service.

M/s Larsen and Toubro Ltd., New Delhi, in Delhi coissionerate of Service
Tax, engaged in providing consulting engineeringvises and different

construction services availed cenvat credi€df1.23 lakh during the period
2007-08 against the actual entittlement023,848. This had resulted in
excess availing of cenvat credit®1.0.99 lakh.

The matter was referred to the department in Sdme2009, their reply was
awaited (May 2010).

Reply of the Ministry had not been received (Decen910).
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CHAPTER YV
NON-PAYMENT OF INTEREST

Where a person liable to pay service tax under section 68 of the Finance Act,
1994 or the Rules made thereunder fails to pay the tax or any part thereof
within the prescribed time, he isliable to pay interest at 13 per cent per annum
for the period of default under section 75 of the aforesaid Act. Two cases of
non-payment of interest involving revenue of ¥ 32.88 lakh are mentioned
below. These observations were communicated to the Ministry through two
draft audit paragraphs. The Ministry/department had accepted the audit
observations in both draft audit paragraphs of which ¥ 7 lakh had been
recovered.

51 Immovable property and advertising services

As per rule 6(1) of Service Tax Rules, 1994, service tax in respect of any
service provided by a service provider during a month is to be paid to the
credit of the Central Government by the 5" of the month immediately
following the month in which payments are received except for the month of
March where tax is to be paid by the 31% of March itself. Failure to pay
service tax by the due date attracts interest at the rate of 13 per cent per
annum.

M/s Hyderabad Metro Development Authority (HMDA), in Hyderabad-I
commissionerate, engaged in rendering of renting of immovable property
service and sale of space for advertisement service, paid service tax of
% 287.54 lakh on these services for the years 2007-08 and 2008-09 beyond
due dates, with delays ranging from 30 to 727 days. Interest of ¥ 19.36 lakh
thereon was required to be recovered from the assessee.

When we pointed this out (September 2009), the department accepted the
audit observation and reported (June 2010) that action was being initiated to
recover interest for period of delay. Further development was awaited
(December 2010).

Reply of the Ministry had not been received (December 2010).

5.2 Storage and war ehousing services

M/s AM Enterprises, in Haldia commissionerate and M/s BPCL, Kolkata, in
Kolkata service tax commissionerate, were registered service tax payers of
port service and Storage and warehousing services respectively. During the
period April 2007 to March 2009, M/s AM Enterprises, collected advances for
services to be provided but paid the service tax later on finalization of bills
with their customers. In the case of M/s BPCL, service tax on storage and
warehousing for the period 2004-05 to 2006-07 (up to January 2007) was paid
in March 2007. The delay in payment varied from one month to twenty four
months. The non payment of interest on such belated payments of service tax
wasX 2.28 lakh and X 6.52 lakh respectively.
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When we pointed this out (July 2009 and December 2008), the department
while admitting the observations reported (October 2009 and March 2010)
recovery of X 7 lakh for the period 2004-05 to 2008-09 in the first case and
stated that show cause cum demand notice in the second case was being
issued.

Reply of the Ministry had not been received (December 2010).

New Delhi (SUBIR MALLICK)
Dated : Principal Director (Indirect Taxes)
Countersigned
New Delhi (VINOD RALI)
Dated : Comptroller and Auditor General of India
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[Glossary of terms and abbreviations]

Abbreviated form

Expanded form

Board

Central Board of Excise and Customs

commissioner ate

Commissioner ate of central excise/service tax

ELT Excise Law Times

GTA Goods transport agency
Ltd. Limited

Pvt. Private

SCN Show cause notice

the Ministry TheMinistry of Finance
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