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	Session-at-a-glance


	Session Learning Objective:

Given the relevant provisions of the Electricity Act, 2003 and the Electricity Regulatory Commission Act, 1998, the learner will obtain an overview of the Process of Tariff determination to the extent that it will make him aware of the provisions in this regard so as to conduct the audit accordingly, as evaluated by the Instructor.

Materials Required:

PC, LCD, White-board, Markers, Slides
	
	Session Structure:
	Teaching Method Used
	Time Required

	
	
	Session Overview

Learning Objective

Basic Concepts

Key Teaching Points

Tariff determination process in respect of Electricity

Evaluation

Summary
	Lecture

Slide 8.1

Lecture Tariff Determination Process as per the provisions of Electricity Act, 2003 and Electricity Regulatory Commission Act, 1998

Lecture / Slide 8.2.1 to 8.2.7

Discussion on Supreme Court cases in respect of West Bengal Electricity Regulatory Commission

Lecture
	10 minutes

05 minutes

60 minutes

60 minutes

15 minutes

	
	
	
	Total Time Required
	150 minutes

	Notes:
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	Session Name and Title: Tariff Determination Process – Electricity
	Session Guide


	Instructor’s Guide
	
	Reference

	Participant Response

	Session Overview:

Welcome the participants to the session 
Tell: 

In the previous session we have discussed the various important provisions relating to the Electricity Regulatory Commission, objectives, organizations set up and functions of the above Commission.  In this session we are going to discuss the important provisions under the Electricity Act, 2003 and Electricity Regulatory Commission Act, 1998 in regarding to the process for fixing tariff in respect of consumption of electricity by the above Commission.  An overview of these provisions will enable you to conduct the audit of the tariff fixation in respect of electricity
Learning objective:

Given the relevant provisions of Electricity Regulatory Commission Act, 1998 read with the provisions of the Electricity Act, 2003, the learner will obtain an overview in regard to the tariff determination process followed by the above Commission to the extent that it will make him aware of the various provisions in this regard and enable him to conduct the audit thereto as evaluated by the instructor.

Experience (1)

Tell:  I will now be explaining the various provisions of the Electricity Act, 2003 and the Electricity Regulatory Commission Act, 1998 providing for the process relating to the tariff determination by the above Commission. 

Explain: All the provisions as per Slide 8.2.1 to 8.2.7

Reflection: 

Ask: the participants about the various sections in the Electricity Act, 2003 and Electricity Regulatory Commission Act, 1998 in regard to the fixation of tariff for consumption of electricity and call for any doubts in regard to these provisions and clarify doubts if any

Generalisation (1)

Discuss participants’ views and tell them that the Government of India can issue directions in this regard to the above Commissions according to the demands of the situation.

Evaluation:
Allow 60 minutes for the participants to go through the Supreme Court judgements in respect of the West Bengal Electricity Regulatory Commission on various occasions

Summary:
Tell: Briefly the various important provisions of the Electricity Act, 2003 read with the Regulatory Commission Act, 1998

Lastly, thank the participants and bring the session to a close.


	
	Lecture

Lecture 

Slide 8.1

Slide 8.2.1 to 8.2.7

Lecture

Distribution of copies of Judgements

Lecture


	Look for response from the participants and reply suitably clearing their doubts

Look for response from the participants and clarify doubts if any




INSTRUCTOR’S NOTES

TARIFF DETERMINATION PROCESS - ELECTRICITY:

Session Overview:

In the previous session we have discussed the various important provisions relating to the Electricity Regulatory Commission, objectives, organizations set up and functions of the above Commission.  In this session we are going to discuss the important provisions under the Electricity Act, 2003 and Electricity Regulatory Commission Act, 1998 in regarding to the process for fixing tariff in respect of consumption of electricity by the above Commission.  An overview of these provisions will enable you to conduct the audit of the tariff fixation in respect of electricity

Learning Objective:



Given the relevant provisions of the Electricity Act, 2003 and the Electricity Regulatory Commission Act, 1998, the learner will obtain an overview of the provisions in the above Acts in regard to the process of determining the tariff and conduct of Audit thereon, as evaluated by the Instructor.


Section 61 to 66 of the Electricity Act, 2003 provide for Tariff Regulations, Determination of tariff, Determination of tariff by bidding, Procedure for tariff order, Provision of subsidy by State Government and Development of Market thereof.  

According to Section 61 of the said Act, this clause empowers the Appropriate Commission to specify by regulation the terms and conditions for the determination of the tariff and in so doing the Commission shall be guided by, inter alia, the principles and methodologies specified by the Central Commission for determination of tariff for generation, transmission, distribution and supply of electricity, principles regarding efficiency or performance, multiyear tariff principles, progressive reduction and elimination of cross subsidies, the National Electricity Policy, etc.  It also provides that the terms and conditions of tariff for sale of electricity determined under Section 43-A of the Electricity (Supply) Act, 1948, the Electricity Regulatory Commission Act, 1998 and the enactments specified in the Schedule to the Bill shall continue to apply for a period of one year or till the regulations are framed under this Act, whichever is earlier.

Section 62 provides that the Appropriate Commission shall determine the tariff for supply of electricity by a generating company to a distribution licensee. However, in case of an agreement between a generating company and a licensee or between licensees for a period not exceeding one year, the Appropriate Commission may fix only the minimum I and maximum ceiling of tariff. The Appropriate Commission shall also determine the tariff for transmission, wheeling and retail sale of electricity. The Appropriate Commission shall not show undue preference to any consumer of electricity while determining the tariff. Further, the tariff or any part thereof shall not be amended ordinarily more frequently than once in any financial year. The Appropriate Commission may require a generating company or a licensee to comply with such procedure as may be specified for calculating the expected revenues from the tariff and charges. However, if the generating company or any licensee recovers an excess amount from the consumer, the same shall be recoverable by the. person who has paid such excess amount, along with the interest equivalent to the bank rates. 
Section 63 provides that notwithstanding anything contained in clause 62, the Appropriate Commission may adopt the tariff determined through process of bidding.

Section 64 provides for the procedure to be determined by the Appropriate Commission in respect of tariff order. It provides that every applicant who seeks determination of tariff under section 62 shall file an application along with requisite fees and publish the same into two leading newspapers circulating in India. The Appropriate Commission shall publish a draft tariff order inviting suggestions and objections. The Appropriate Commission shall within one hundred and twenty days from the date of receipt of application either issue a tariff order or reject the same for reasons to be recorded in writing. A copy of the aforesaid order shall be sent to Appropriate Government the Authority and the concerned licensee by the Appropriate Commission within sever days of making the order. This clause also provides that a tariff order shall continue to be in force for the specified period unless amended or revoked.

Section 65 provides that where the State Government requires the grant of any subsidy to any consumer or class of consumers, it shall pay in advance and in the manner as may be specified, the amount to compensate the person affected by the grant of subsidy in such manner as the State Commission may direct. However, the directions of the State Government shall not be operative if the payment is not made in the aforesaid manner and the tariff fixed by the State Commission shall be applicable from the date of issue of order by it.


Section 66 provides that the Appropriate Commission shall endeavor to promote the development of a market including trading in electricity in such manner as may be specified.

​

Sections 28 to 30 of the Electricity Regulatory Commissions Act 1998 also provide for determination of tariff by Central Commission, determination of tariff by State Commission and reasons for deviation by Commissions.


According to Section 28 of the said Act, the Central Commission has to determine by regulations the terms and conditions for fixation of tariff under clauses (a), (b) and (c) of 

section 13, and in doing so, shall be guided by the following, namely: ​
(a) the generating companies and transmission entities shall adopt such principles in order that they may earn an adequate return and at the same time that they do not exploit their dominant position in the generation, sale of electricity or in the inter-State transmission of electricity;

(b) the factors which would encourage efficiency, economical use of the resources, good performance, optimum investments and other matters which the Central


Commission considers appropriate;

(c)  national power plans formulated by the Central Government; and

(d)  such financial principles and their applications contained in Schedule VI to the      

      Electricity (Supply) Act, 1948 (54 of 1948) as the Commission considers 

      appro​priate

Section 29 provides that the State Commission shall determine the tariff for inter State transmission of electricity and the tariff for supply of electricity, grid, wholesale, bulk or retail in a State. The Sate Commission shall determine the terms and conditions for the fixation of tariff and in doing so shall be guided, inter alia, by the principles as provided in sections 46, 57 and 57A of the Electricity (Supply) Act, 1948 and Sixth Schedule thereto; in the case of Board or its successor entities, the principles under section 59 of the Electricity (Supply) Act, 1948; the interests of the consumers; national power plans, etc. No consumers or class of consumers shall be charged less than 50 per cent. of the average cost of supply of energy. The State Commission may allow the consumers in the agricultural sector to be charged less than 50 per cent. of the average cost but not for a period more than three years. If the State Government requires the grant of any subsidy to any consumer or class of consumer, it shall pay the amount to compensate the person affected by the grant of subsidy.


Section 30 provides for reasons for deviation by Commissions, where the Commissions depart from factors specified in clauses (a) to (d) of Section 28 and clauses (a) to (f) of sub section (2) of section 29, they shall record the reasons for such departure in writing.


The above Acts aim at improving the financial health of the State Electricity Boards (SEBs) which were loosing heavily on account of irrational tariffs and lack of budgetary support from the State Governments as a result of which, the State Electricity Regulatory Commissions had become incapable of even proper maintenance. leave alone purposive investment. Further the lack of creditworthiness of State Electricity Regulatory Commissions has been a deterrent in attracting investment both from the public and private sectors. Hence, it is made mandatory for State Commissions to fix tariff in a reasonable manner bearing in mind the average cost of supply. It enables the State Governments to exercise the option of providing subsidies to weaker sections on condition chat the State Governments through subsidy compensate the State Electricity Boards. It also empowers the State Government to reduce the tariff further but in that case it shall compensate the State Electricity Boards or its successor utility, the difference between the tariff fixed by the State Commission and the tariff proposed by the State Government by providing budgetary allocations. Therefore, it enables the State Governments to fix any tariff for agriculture and other sectors provided it gives subsidy to State Electricity Boards to meet the loss.
The provisions of the Act in so far as they applied to fixation of tariff were clear that though the State Governments were not compelled to sec up State Electricity Regulatory Commissions, once such Commissions were set up the power to fix tariffs were vested solely with the Commission.

The Sub-Sections (2) (c), (2) (e), (2) (f) and (3) of Sections 29 of ERC Act are particularly important with reference to determination of retail tariff to consumers. The guidelines stipulated in Sub-Sections (2) (c), (2) (e) and (2) (f) are (i) that the tariff progressively reflects the cost of supply of electricity at an adequate and improving level of efficiency, (ii) the interests of the consumers are safeguarded and at the same time, the consumers pay for the use of electricity in a reasonable manner based on the average cost of supply of energy and (iii) the electricity generation, transmission, distribution and supply are conducted on commercial principles. Therefore, it can be said that the guidelines to determine the terms and conditions for fixation of tariff stress that the basis for fixing tariff is the cost of supply of electricity.

The sub-section (3) of Section 29 of 1998 Act stipulates where the tariff rates can differ from the cost of electricity. According to this sub-section, the Commission shall not show undue preference co any consumer in fixing tariff rates but may differentiate according to the
(i) Consumer's Load Factor

(ii) Consumer's Power Factor

(iii) Consumer's total consumption of energy during any specified period or the time at which the supply is required.

(iv) Geographical position of any area

(v) Nature of supply and

(vi) The purpose for which the supply is required.

The salient features of the Electricity Act, 2003 are:

(a) That as against the provisions of the Electricity Regulatory Commissions Act, 1998 which the Supreme Court declared prohibited cross subsidies the Electricity Act provides that cross subsidies should be gradually reduced and ultimately eliminated.

(b) The Act opens up competition in the power sector while keeping the consumer as the focal point and provide avenues for investments

(c) The act was based on principles of promoting competition protecting consumer interest and providing power mall.

(d) Generation had been delicensed, captive power policy had been liberalized and open access providing for transmitting power.

(e) The power vested with the High Court under the Electricity Regulatory Commissions Act, 1998 to hear appeals against fixation of tariff have now been transferred to an appellate body co be established by the Central Government. All appeals against the rulings of the Commission would go first to Appellate tribunal and after that the Supreme Court.

(f) The act further recognizes that a substantial amount of power was lost through theft or commercial loss and this inefficiency in the system reflected on the tariff. Stringent provisions have been introduced to deal with theft against not only consumers indulging in theft but also employee of utilities who had connived with them.
(g) As regards tariff the following provisions are significant

(a) All tariffs were to be regulated as per principles and methodologies prescribed by the appropriate commission.

(b) Additional parameters / methodologies were to be provided by the multi year tariff principles and the National Electricity and Tariff Policy.

(c) Option of market mechanism were also to be specified by ERC.

(d) One remarkable feature is that the act provides for tariff determination through auction based bid
(e) Tariff is to be rationalized and cross subsidies are to be eliminated over a period of time. The Commissions were to fix the period within which cross subsidy would be eliminated.

(f) Regulatory Commission can issue directions if any market participation abuses its dominant position.

(g) It stipulates that metering is mandatory after two years.

PARTICIPANT’S NOTES

TARIFF DETERMINATION PROCESS - ELECTRICITY:


Section 61 to 66 of the Electricity Act, 2003 provide for Tariff Regulations, Determination of tariff, Determination of tariff by bidding, Procedure for tariff order, Provision of subsidy by State Government and Development of Market thereof.  

According to Section 61 of the said Act, this clause empowers the Appropriate Commission to specify by regulation the terms and conditions for the determination of the tariff and in so doing the Commission shall be guided by, inter alia, the principles and methodologies specified by the Central Commission for determination of tariff for generation, transmission, distribution and supply of electricity, principles regarding efficiency or performance, multiyear tariff principles, progressive reduction and elimination of cross subsidies, the National Electricity Policy, etc.  It also provides that the terms and conditions of tariff for sale of electricity determined under Section 43-A of the Electricity (Supply) Act, 1948, the Electricity Regulatory Commission Act, 1998 and the enactments specified in the Schedule to the Bill shall continue to apply for a period of one year or till the regulations are framed under this Act, whichever is earlier.

Section 62 provides that the Appropriate Commission shall determine the tariff for supply of electricity by a generating company to a distribution licensee. However, in case of an agreement between a generating company and a licensee or between licensees for a period not exceeding one year, the Appropriate Commission may fix only the minimum I and maximum ceiling of tariff. The Appropriate Commission shall also determine the tariff for transmission, wheeling and retail sale of electricity. The Appropriate Commission shall not show undue preference to any consumer of electricity while determining the tariff. Further, the tariff or any part thereof shall not be amended ordinarily more frequently than once in any financial year. The Appropriate Commission may require a generating company or a licensee to comply with such procedure as may be specified for calculating the expected revenues 
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from the tariff and charges. However, if the generating company or any licensee recovers an excess amount from the consumer, the same shall be recoverable by the. person who has paid such excess amount, along with the interest equivalent to the bank rates. 
Section 63 provides that notwithstanding anything contained in clause 62, the Appropriate Commission may adopt the tariff determined through process of bidding.

Section 64 provides for the procedure to be determined by the Appropriate Commission in respect of tariff order. It provides that every applicant who seeks determination of tariff under section 62 shall file an application along with requisite fees and publish the same into two leading newspapers circulating in India. The Appropriate Commission shall publish a draft tariff order inviting suggestions and objections. The Appropriate Commission shall within one hundred and twenty days from the date of receipt of application either issue a tariff order or reject the same for reasons to be recorded in writing. A copy of the aforesaid order shall be sent to Appropriate Government the Authority and the concerned licensee by the Appropriate Commission within sever days of making the order. This clause also provides that a tariff order shall continue to be in force for the specified period unless amended or revoked.

Section 65 provides that where the State Government requires the grant of any subsidy to any consumer or class of consumers, it shall pay in advance and in the manner as may be specified, the amount to compensate the person affected by the grant of subsidy in such manner as the State Commission may direct. However, the directions of the State Government shall not be operative if the payment is not made in the aforesaid manner and the tariff fixed by the State Commission shall be applicable from the date of issue of order by it.
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Section 66 provides that the Appropriate Commission shall endeavor to promote the development of a market including trading in electricity in such manner as may be specified.

​

Sections 28 to 30 of the Electricity Regulatory Commissions Act 1998 also provide for determination of tariff by Central Commission, determination of tariff by State Commission and reasons for deviation by Commissions.


According to Section 28 of the said Act, the Central Commission has to determine by regulations the terms and conditions for fixation of tariff under clauses (a), (b) and (c) of 

section 13, and in doing so, shall be guided by the following, namely: ​
(a) the generating companies and transmission entities shall adopt such principles in order that they may earn an adequate return and at the same time that they do not exploit their dominant position in the generation, sale of electricity or in the inter-State transmission of electricity;

(b) the factors which would encourage efficiency, economical use of the resources, good performance, optimum investments and other matters which the Central


Commission considers appropriate;

(c)  national power plans formulated by the Central Government; and

(d)  such financial principles and their applications contained in Schedule VI to the      

      Electricity (Supply) Act, 1948 (54 of 1948) as the Commission considers 

      appro​priate

Section 29 provides that the State Commission shall determine the tariff for inter State transmission of electricity and the tariff for supply of electricity, grid, wholesale, bulk or retail in a State. The Sate Commission shall determine the terms and conditions for the 
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fixation of tariff and in doing so shall be guided, inter alia, by the principles as provided in sections 46, 57 and 57A of the Electricity (Supply) Act, 1948 and Sixth Schedule thereto; in the case of Board or its successor entities, the principles under section 59 of the Electricity (Supply) Act, 1948; the interests of the consumers; national power plans, etc. No consumers or class of consumers shall be charged less than 50 per cent. of the average cost of supply of energy. The State Commission may allow the consumers in the agricultural sector to be charged less than 50 per cent. of the average cost but not for a period more than three years. If the State Government requires the grant of any subsidy to any consumer or class of consumer, it shall pay the amount to compensate the person affected by the grant of subsidy.


Section 30 provides for reasons for deviation by Commissions, where the Commissions depart from factors specified in clauses (a) to (d) of Section 28 and clauses (a) to (f) of sub section (2) of section 29, they shall record the reasons for such departure in writing.

The above Acts aim at improving the financial health of the State Electricity Boards (SEBs) which were loosing heavily on account of irrational tariffs and lack of budgetary support from the State Governments as a result of which, the State Electricity Regulatory Commissions had become incapable of even proper maintenance. leave alone purposive investment. Further the lack of creditworthiness of State Electricity Regulatory Commissions has been a deterrent in attracting investment both from the public and private sectors. Hence, it is made mandatory for State Commissions to fix tariff in a reasonable manner bearing in mind the average cost of supply. It enables the State Governments to exercise the option of providing subsidies to weaker sections on condition chat the State Governments through subsidy compensate the State Electricity Boards. It also empowers the State Government to reduce the tariff further but in that case it shall compensate the State Electricity Boards or its successor utility, the difference between the tariff fixed by the State Commission and the tariff proposed by the State Government by providing budgetary 
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allocations. Therefore, it enables the State Governments to fix any tariff for agriculture and other sectors provided it gives subsidy to State Electricity Boards to meet the loss.

The provisions of the Act in so far as they applied to fixation of tariff were clear that though the State Governments were not compelled to sec up State Electricity Regulatory Commissions, once such Commissions were set up the power to fix tariffs were vested solely with the Commission.

The Sub-Sections (2) (c), (2) (e), (2) (f) and (3) of Sections 29 of ERC Act are particularly important with reference to determination of retail tariff to consumers. The guidelines stipulated in Sub-Sections (2) (c), (2) (e) and (2) (f) are (i) that the tariff progressively reflects the cost of supply of electricity at an adequate and improving level of efficiency, (ii) the interests of the consumers are safeguarded and at the same time, the consumers pay for the use of electricity in a reasonable manner based on the average cost of supply of energy and (iii) the electricity generation, transmission, distribution and supply are conducted on commercial principles. Therefore, it can be said that the guidelines to determine the terms and conditions for fixation of tariff stress that the basis for fixing tariff is the cost of supply of electricity.

The sub-section (3) of Section 29 of 1998 Act stipulates where the tariff rates can differ from the cost of electricity. According to this sub-section, the Commission shall not show undue preference co any consumer in fixing tariff rates but may differentiate according to the
(vii) Consumer's Load Factor

(viii) Consumer's Power Factor

(ix) Consumer's total consumption of energy during any specified period or the time at which the supply is required.
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(x) Geographical position of any area

(xi) Nature of supply and

(xii) The purpose for which the supply is required.

The salient features of the Electricity Act, 2003 are:

(a) That as against the provisions of the Electricity Regulatory Commissions Act, 1998 which the Supreme Court declared prohibited cross subsidies the Electricity Act provides that cross subsidies should be gradually reduced and ultimately eliminated.

(b) The Act opens up competition in the power sector while keeping the consumer as the focal point and provide avenues for investments

(c) The act was based on principles of promoting competition protecting consumer interest and providing power mall.

(d) Generation had been delicensed, captive power policy had been liberalized and open access providing for transmitting power.

(e) The power vested with the High Court under the Electricity Regulatory Commissions Act, 1998 to hear appeals against fixation of tariff have now been transferred to an appellate body co be established by the Central Government. All appeals against the rulings of the Commission would go first to Appellate tribunal and after that the Supreme Court.

(f) The act further recognizes that a substantial amount of power was lost through theft or commercial loss and this inefficiency in the system reflected on the tariff. Stringent provisions have been introduced to deal 
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(g) with theft against not only consumers indulging in theft but also employee of utilities who had connived with them.

As regards tariff the following provisions are significant

(h) All tariffs were to be regulated as per principles and methodologies prescribed by the appropriate commission.

(i) Additional parameters / methodologies were to be provided by the multi year tariff principles and the National Electricity and Tariff Policy.

(j) Option of market mechanism were also to be specified by ERC.

(k) One remarkable feature is that the act provides for tariff determination through auction based bidding process.

(l) Tariff is to be rationalized and cross subsidies are to be eliminated over a period of time. The Commissions were to fix the period within which cross subsidy would be eliminated.

(m) Regulatory Commission can issue directions if any market participation abuses its dominant position.

(n) It stipulates that metering is mandatory after two years.
Case reported in (2002) 8 Supreme Court Cases 715 - West Bengal Electricity Regulatory Commission versus CESC Limited in SLP (C) No.CC 6293 of 2002 and No.6307 of 2002 in respect of Judgments and Order dated 7.8.2002 of the Calcutta High Court in FMAT No.2 of 2002.

………………………………………………………………………………...

Note:

Copy of the Judgment is available on the net.
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