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Given the relevant provisions of the TRAI Act, 1997, the learner will obtain an overview of the Process of Tariff Determination to the extent that it will make him aware of the provisions in this regard so as to conduct the audit accordingly, as evaluated by the Instructor.
Experience (1):
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Divide the participants into convenient batches and ask them to discuss regarding the scope of audit in respect of the determination of the tariff by the TRAI and ask them to give out their conclusions group-wise.
Summary:

Tell briefly the various provisions under the TRAI Act, 1997 in regard to the tariff determination process.

Thank the participants and bring the session to a close.


	
	Lecture & slide 9.1

Slide 9.2.1 to 9.2.5

Lecture


	Look for response if any from the participants and clarify their doubts accordingly.




INSTRUCTOR’S NOTES

Tariff Mechanism of TRAI

Introduction

SESSION OVERVIEW

In previous we had discussed the various important provisions relating to the organizational set up, powers and functions of the TRAI.  In this session, we will discuss the important provisions under the TRAI Act, 1997 in regard to the process for fixing tariff in respect of the various services of TRAI.  An overview of these provisions will enable you to take the audit of the tariff fixation respect of TRAI.
LEARNING OBJECTIVE

Given the relevant provisions of the TRAI Act, 1997, the learner will obtain an overview of the Process of Tariff Determination to the extent that it will make him aware of the provisions in this regard so as to conduct the audit accordingly, as evaluated by the Instructor.

1. The objective is to establish a new tariff regime for the various telecom services like Basic Services, Cellular Mobile Telephony, Internet, Paging, Leased Line Tariffs, ISDN, Other Value Added Services and Interconnection Charges.

2. The immense economic and social impact of utilizing efficient telecom technologies underpins the thrust of India's National Telecom Policy of 1994 which aims to, inter alia, promote the use and development of the state-of-the-art telecom technologies and the availability of the full range of telecom services in India. Achievement of these objectives is an important prerequisite for being competitive in an increasingly globalizing world.

3. Rapid technological progress in the telecom sector is fundamentally altering the pace and scope of change in economic decision-making, augmenting the availability and development of various products, and contributing to major improvements in economic competitiveness. These developments are further strengthening the already extensive linkages of the telecom sector with economic and social activity.

4. It is now widely recognized that enhancing efficiency and investment in telecom requires the introduction of competition, which in turn needs a regulatory mechanism to facilitate competition.

5. An essential ingredient of transition from a protected market to competition is alignment of prices to costs (Le. cost oriented or cost based prices), so that prices better reflect their likely levels in a competitive environment. In basic telecom, for example, a major departure from cost based pricing such as 

under the prevailing price structure in India, involves a high extent of cross-subsidization. This introduces inefficient decision-making by both consumers and service providers.

6. Cost based prices also provide a basis for making subsidies more transparent and better targeted on specific social objectives, e.g. for achieving Universal Service Obligations (USA).

7. For consumers, cost based prices reflect economic costs and provide efficiency oriented incentives for consumption, in contrast to the present telecom tariffs in India that are not linked with either costs or incentives that enhance economic efficiency.

8. For service providers, cost based prices better prepare the ground for competition among different operators. Cost based prices restrict the possibility of cream skimming by operators, facilitate smooth inter-flow of traffic, and reduce the dependency of operators on narrow market segments for maintaining their financial viability. This in turn also promotes a greater concern among operators for a wider set of its subscriber base, and to focus on quality of service, improving technology and service options. 
9. If the present prices, particularly basic services tariffs which incorporate a high level of cross​-subsidies, are not made cost oriented, then major adjustments would be required in the pricing structure when competition takes place in the telecom market.
10.  The present exercise to restructure telecom tariffs primarily aims to link tariff formulation with some clearly specified principles, provide a consistent and transparent framework for tariff policy, simplify the prevailing system of telecom tariffs. and achieve cost based prices through regulation and/or competition

11. This Chapter is divided into three parts.

a. Part A is a summary exposition of the main features of the tariff framework, the principles emphasised by the TRAI and the methodology used in this tariff exercise, and various other issues that are addressed in the detailed Chapters and Annexes of this paper;

b. Part B provides a list of the general proposals, Le. proposals which cover more than one telecom service sector;

c. Part C compares the proposed and prevailing tariffs.

Aim of Tariff Restructuring by TRAI

13. The main aim of the present exercise is to restructure telecom tariffs and to provide a


consistent and transparent framework for regulating these tariffs, in order to:

· achieve cost based prices through regulation and/or competition;

· enhance transparency of subsidies and provide a basis for better targeting the policies to achieve social objectives;

· provide flexibility to the operators and thus help improve operational and technical efficiency;

· provide a basis for enhanced competition in the near future;

· prepare for the likely changes in the market situation as a result of the progressive liberalization of different telecom services;

· help the business sector using telecom services to improve their cost efficiency and become globally competitive;

· stimulate a more widespread use of telecom for meeting economic and social objectives;

· improve the availability of services to the customer and to provide a basis for the customer to benefit from improvements in cost efficiency of the operator; 
· promote an interactive involvement of the various operators and customers in the tariff formulation exercise, by indicating in this paper both the principles to be followed for regulating/fixing tariffs and the information which forms the basis for the proposed tariff policies.

Objectives of the Tariff Policy

1. The comments and discussions on basic services tariffs in India, including during the TRAi's Open House Meetings, have emphasised four broad, and often conflicting, objectives.

a. Prices should encourage access to and use of the telecom network

1. Easier access to the telecom network implies a higher tele density. This requires a price


of access to the network. Four points need to be borne in mind in this regard.


2. One, if low price of access results in a below cost price, the subsidy involved has to be


financed from some source. A decision on how the subsidy should be funded has to be     taken for evolving a comprehensive policy framework. Till now, subsidy to rentals has been provided through cross subsidization from other services (e.g. long distance and

international call segment). As mentioned in Chapter I and also explained below, such a policy is oriented towards the short term period. The present levels and manner of providing cross subsidy cannot be sustained if an efficient and responsive telecom sector has to evolve in the country.

3. Second, greater access to the network does not necessarily imply a more intensive use of that network. Use of the telecom network depends also on, inter alia, call charges, and a lower price for access will involve a higher amount for call charges.

4. Third, a majority of the subscribers account for a very small portion of the total calls made. With a low price for access, these subscribers are largely unprofitable, which discourages the operator from focusing on this segment of subscribers. If greater profitability has to be achieved from the "low-user" subscribers, then the-price of access has to contribute a larger share of the revenue from these subscribers.

5. Fourth, one needs to carefully consider whether, and to what extent, different categories


of telephone users need to be subsidized.

b. Prices should cater to social objectives

1. The objective of meeting social objectives was emphasised by many during the TRAI's Open House Meetings. An important issue in this regard is whether subsidies should be provided to telecom subscribers in general, or whether the subsidies should be provided in a targeted manner. For this purpose, it is necessary to define the scope and extent of the subsidies that need to address any particular objectives.

2. A better targeting of subsidies would require reducing the present extent of cross subsidization through the tariff regime, and would involve a greater cost-orientation of tariffs. In combination with such prices, specific packages could be devised to address the social objectives.

c. Prices should be cost-based

,

1. The present structure of tariffs for basic services is likely to result in:

· "cream skimming" by the new entrant operator;

· focus of the new entrant mainly on the intensive users of the highly profitable long distance and international calls;

· a similar focus by the incumbent on these subscribers, in order to preserve its revenue base; less importance given by the operators to the local call market.


2. This will imply that most of the attention of operators would be on a small portion of the subscribers, i.e. those making long distance and international calls. Hence, the positive 
effects of competition will not be felt by most of the subscribers.

3. Under the present tariff structure for basic services, "cream skimming" by the new entrant will have an adverse impact on the incumbent operator. A relatively large shift of the subscribers that generate high revenues to the new entrant could even affect the financial viability of the incumbent operator.

4. Cost based prices better prepare the situation for competition among different operators, reduce the possibility of cream skimming, and make the operators less dependent on narrow market segments for maintaining their financial viability. This in turn promotes a greater concern by the operator for a wider set of its subscriber base, and increases a focus on quality of service and on improving technology and service options. Cost based prices also stimulate greater usage of a number of telecom facilities that enhance economic activity and the achievement of social objectives in areas such as health and education.

5. Further, a major departure from cost-based pricing involves a high extent of cross ​subsidization which introduces inefficient decision-making, and results in a subsidy to most subscribers.

d. Prices should maintain profitability for the operators

1. The importance of this objective is self evident, given a need to encourage investment and production in the telecom sector.


2. During the TRAI Open House Meetings and in its written comments, the DOT has emphasised that its revenue base should not be reduced as a result of the tariff restructuring exercise of the TRAI.

3. The DOT has recently expanded the coverage of the area for calls charged at the local call rate. This implies a reduction in call charge, and will reportedly result in a revenue loss for the DOT. The final result, however, is unclear. A reduction in call charge will lead to a higher number of calls being made, mitigating some of the decline in revenue. Moreover, the exchange capacity used to determine the level of rental is linked to the coverage of the local call area. Hence, with an increase in the local call area's coverage, higher rentals will be charged to subscribers. For example, the re-definition of the local call area is likely to make the category of "exchange capacity below 100 lines" and "100 to 999 lines" effectively non-existent. These categories might be converted into categories with exchange capacity of "1 ,000 to 29,999 lines" or "30,000 to 99,999 lines". This could result in an increase of bi-monthly rentals from Rs. 100 or Rs. 150, to Rs. 200 or Rs. 275. This increase in rentals will increase the revenues earned by the DOT and, therefore, it is difficult to ascertain the overall revenue impact of the recent DOT initiative

regarding extending the coverage of local call area.

4. While the TRAI will bear in mind the likely revenue implications of its tariff proposals, revenue neutrality for the DOT would be a strong constraint to operate under, especially in view of the existing high level of operating profits for the DOT. Also, with tariff re​balancing, the DOT's liabilities in terms of below cost operations, will be reduced. Thus, it is proposed that the tariff structure envisaged in this paper not be restricted to provide revenue-neutral outcomes for the DOT.

Main Elements of the Framework for Tariff Regulation

(a) The nature and extent of regulation

1. The TRAl's emphasis on cost based tariffs is evident from the discussion above. However, regulation is not the only means of achieving cost based tariffs. Competition is an alternative and preferable way of achieving such tariffs. Under competition, not only are tariffs cost oriented, there is also a greater focus on introduction of new technology and products.

2. In the tariff regulation framework proposed by the TRAI, a link is made between the establishment of cost based tariffs through regulation, and the extent of competition in the market.

· low level of price regulation is proposed where the extent of competition is high (and thus prices reflect costs as a result of market competition); and,

· cost based prices through regulation are proposed where competition is low.

· These prices act as a surrogate for competitive prices and prepare the market for competitive interaction.

(b) Which prices should be based on costs

3. With regard to tariff proposals, different services can be categorized into three categories:

· Services for which tariff regulation is proposed, and the proposed tariffs are cost based;

· services for which tariff regulation is proposed, and the proposed tariffs are not based on costs;

· services for which the proposal is not to have any tariff regulation other than the service providers being subject to a reporting requirement (see below).


4. The basic thrust is to have cost based tariff for important inputs (such as leased lines and 
ports), for interconnection charges, for ISDN, pagers, cellular mobile, and the main tariffs 
applicable to basic telecom (rentals, and local, long distance and international calls). As mentioned above, for basic telecom, some deviation from cost based prices is proposed at present, in order to encourage access to and use of these services. In the case of certain interconnection charges (other than port charges and inter-exchange junction charges), a revenue sharing approach is suggested, and it is proposed that these revenues be shared in proportion to incremental costs of interconnection incurred by the operators.

5. For various other value added services, and certain prices for basic services (such as registration fees, reconnection fee, and the flat rate system of tariffs), the approach is to regulate prices only through a reporting requirement on the service providers (see below for more detail on this point).

6. In certain cases, e.g. certain leased line tariffs which are not specifically addressed, it is proposed that tariffs be regulated through a basket approach. Under this approach, services are treated as part of a composite basket, whose weighted average tariff has to decrease by an extent specified in the paper for the basket.

7. In certain cases, such as basic telecom, the proposal is to ultimately have cost based prices but these prices are not achieved during the implementation period (a maximum of three years, see below). For such prices, it is important to emphasise that the objective of cost based prices still remains valid. Hence, even after three years, these prices should be seen only as interim measures.

(c) The price mechanism should maintain flexibility for the operator

8. Even for services for which tariff regulation is specified, the proposed framework encompasses flexibility of action by the operators. This is because tariffs are proposed not in terms of levels, but in terms of ceilings (floors). Such price flexibility will contribute to:

· more competitive interaction amongst operators;

· greater scope for prices to reflect the effects of improved technological alternatives;

· freedom for the operators to distinguish between different types of customers through their pricing packages, rather than these packages being imposed upon them by the regulator;

· better price and quality of service for the customer.

(d) Achievement of social objectives
9. The tariff framework has been developed with a view to complementing it with a clearer definition of the scope of the social objectives, and of the extent of subsidies required to achieve them. The TRAI is conducting a separate analysis to identify and measure the

costs of Universal Service Obligation (USA).

10. Further, the tariff structure proposed for basic services includes a scheme to cater to certain subscribers who are low users of the service, and for whom the rental charged needs to be reduced in order to make the telephone connection more affordable to them.

(e) Reporting requirement

11. All prices, and proposed changes in prices, must be notified to the TRAI at least 45 days


prior to implementation (Part B give~ more detail on this point).

(f) Which operators should be subject to regulatory control

12. In general, it is proposed that all operators that provide any particular service should be subject to the same type of regulatory control, i.e. if tariffs for any service are regulated, then all operators providing that service are similarly regulated. The same principle applies for service not regulated, i.e. tariffs of any such service are not restricted irrespective of the entity providing that service.

13. An exception to this principle is proposed in one case for which flexibility (or no regulation) of prices is proposed, i.e. internet. Tariff regulation for internet encompasses stricter reporting/monitoring requirements for operators with their own infrastructure or internet backbone, so as to limit the possibility of predatory pricing.

.

(g) Maintain profitability of the operators

14. In addition to providing for depreciation, interest, and maintenance, cost based price caps are calculated on the basis of a profit rate ranging from 10 to 20 per cent.

(h) Information to be provided to customers
15. An important component of the framework is the requirement that complete and clear information on the tariff options be provided to the customers (see Part B below for more detail).

(i) Quality of service

16. Quality of service provided at any specified price is a very important part of the tariff package. The TRAI is conducting a separate exercise on quality of service. The objective of that study is to develop a comprehensive policy approach on this matter, that will address several issues connected to quality of services, including compensation to the customer if quality of service is below a particular benchmark.

(j) Re-visiting the proposed tariffs on a periodic basis

17. A number of data components are not yet available, and require time to be collected. For some of the service sectors, the market is yet to mature or develop fully, and new information might be available in time. Likewise, ongoing technical change is expected to alter some of the underlying premises of the pricing exercise. In general, a time period of two years may be specified as the minimum period to re-examine the tariffs, unless there are major changes which require an earlier re-consideration. This imparts greater

certainty to the proposed tariffs. There would, however, be a need to re-examine the basis for tariffs even earlier in areas where major changes are likely to take place during the next year itself, or services for which substantial new and relevant information might be generated as the market develops. These areas include, for example, internet, leased line tariffs, ISDN, and certain value added services. An important point to bear in mind is that even if the tariffs change over time, they will still be within the framework of principles that are developed as a result of the present exercise. This provides an abiding level of certainty to the process, nature, and extent of price regulation.

Cost Concepts Used for Calculating Cost Based Prices

18. To the extent cost based prices have to be determined, the concept of Long Run Incremental Costs (LRIC) or Total Service Long Run Incremental Costs (TSLRIC) better reflect efficiency costs in comparison to other cost concepts. However, in view of the lack of details on cost components, in particular those relating to incremental costs, it is proposed that Fully Allocated Costs (FAC) be used as a starting point for calculating tariffs, except for inputs like leased lines, ports and interconnection charges. For these inputs, overhead costs specific to the activity are taken into account, but not other cost components that are part of the overall administrative costs of the operator. The latter costs, i.e. overall administrative costs, are already accounted for in pricing basic telecom services or certain value added services.

19. Over time, as better information becomes available, and to the extent that cost based prices might still be required through regulation, a transition could be made to prices based on incremental costs.  Another issue is whether to use historic costs or forward, looking costs for pricing telecom services. We have in general used forward looking costs for determination of telecom tariffs. The attempt is to incorporate the impact of technological change on cost and efficiency, and hence on cost based tariffs.

Time Period Required for Implementing the Proposed Tariffs

20. The date of implementation of the various proposals is a subject of consultations. To better focus the discussion on the timing of implementation, the following is proposed as the implementation schedule:

· tariffs for certain services should be implemented at the beginning of the implementation period itself. These services include important inputs in the telecom network (such as leased lines, port charges, and interconnection charges). These tariffs could even be implemented in advance of the general implementation period;

Transition to Cost-Based Tariffs

1. If cost based tariffs (in particular cost based rentals) were to be introduced, it is possible that there might be a temporary decline in the number of subscribers to the network, and that a number of adjustments might be required by both the users and operators (see Annex II). Thus, it is proposed that the tariffs for basic services be implemented in stages, in order to ultimately reach cost-based tariffs. It is further proposed that much of this change be achieved during the next three years, and that the tariffs proposed for this first transition phase achieve substantial cost-orientation.

2. A three-year period is proposed because it is a reasonably long period during which the impact of certain substantial tariff changes can be phased in. Also, this would be a long enough period for obtaining more detailed information on costs and operations of the telecom operators, as well as to study the initial reactions of telecom demand to price changes. This will provide a basis to consider any further changes, if required. At the same time, three years is a period during which the effects of tariff changes will be evident without waiting for an extended period of time. Moreover, this period would also provide a timely basis to prepare the market for likely changes with regard to long distance and international calls in India.

3. It should be noted that not all the tariff changes are proposed to be implemented over a phase-in period of three years. For example, the proposed rentals, local call rates, and regulatory conditions for EPABX, PCOs, VPTs, and coin-booths are to be implemented from the date when the TRAI's tariff package will begin being implemented; this date has to be decided as a result of the forthcoming consultation process.

4. For tariffs which have to be phased in, unless otherwise specified, it is proposed that the changes take place as follows: two-thirds of the overall change at the beginning of the implementation period, and equal changes in the beginning of each of the two subsequent years.

     Since the tariff structure has to move to cost-based tariffs, the proposed tariffs at the  

     end of a transition period should be seen only as interim measures.

Extent of Tariff Regulation

For basic services, it is proposed that both the incumbent and the new operator be subject to a price cap for services whose tariffs are regulated (see below), and that there be no restriction on any operator in terms of any requirement that its tariff should not exceed (or fall below) that of the other operator.
.

Type of Price Cap Mechanism

1. Regulation in terms of price caps could involve:

· price caps specified for specific services;

· price caps specified on the average price of a basket of services.

2. The TRAI is focusing on only the first option. For certain services, the TRAI has proposed tariff caps and other related conditions.

The TRAI emphasises that the proposed caps are to be treated as the upper limits (or lower limits if the policy provides a floor) which are not to be breached through any tariff package offered by the operators. For any tariff, the consideration of whether its cap or floor has been breached will be in terms of that particular tariff alone, and not by combining that tariff with other tariff(s).

Tariff rebate in case of poor quality of service

The TRAI is conducting a detailed study on quality of service, which will also address the issue of a link between inadequate quality of service and relief in tariffs. In this process, the TRAI will consider the extent of relief to be provided to the subscriber if any fault in provision of a service is not repaired within a period (and under conditions) as regulated by the TRAI from time to time.

Costs of Meeting Universal Service Obligations (USO)

The TRAI is conducting another study, which is focusing on estimation of the cost of USO. Such an exercise is essential to enhance the possibility of meeting social objectives like the USO, and to complement the tariff policies that are being devised through this exercise. This process may also highlight a need for modifying the existing definition of USO, in order to account for recent developments with regard to policy, technology and use of telecom services.

Changed Conditions When the DOT Becomes a Corporation

1. It is not possible to speculate about the changed conditions when the DOT becomes a corporation. The consultation period will be a useful time for the DOT to discuss this


issue with the TRAI.
.

2. In assessing the costs of operations, estimates have been considered on a basis that is likely to remain stable for some years even after the DOT becomes a corporation. Further, though the operational cost estimates have been based on the DOT's costs, the relevance to the new entrant has also been borne in mind. This is considered, for example, explicitly in cost based rentals, and for the amount to be added to long distance and international call charges in order to fund the costs incurred on account of rentals being below cost (see Annex II for details). Furthermore, the cost based call charges have been compared with those arising from the estimates suggested by the Association of Basic Telecom Operators (ABTO), and it was found that using the DOT's cost estimates was not prejudicial to the new entrants

Transparency and Overall Monitoring by the Regulator

1. Price caps provide considerable flexibility to the operator, and tariffs can be altered as long as they do not violate the limit imposed by the cap. However, any proposed change in price should be notified to the TRAI at least 45 days prior to implementation. The notification to the TRAI should also contain the basis for fixing the price. The TRAI will intervene, if required, by altering or revising the proposed price, in particular after an examination of whether or not the proposed price was likely to be predatory. More detail on this aspect is in Part B of Chapter I, which contains the TRAI's general proposals on telecom pricing.

2. Another aspect of transparency is that the customer should be fully informed about the various price options and services available. Information sheets for this purpose should be prepared by the operator and provided to the customer prior to his becoming a subscriber to the service. A copy of this information sheet (and any changes made therein, and the subsequent altered information sheet) should be promptly notified to the TRAI
The provisions relating to audit of the TRAI have gone on a different track as stated be low:

The TRAI Experience

In March 1997, Government of India introduced the Telecom Regulatory Authority of India (TRAI) as an autonomous, statutory authority to provide a level playing field for all operators whether private or public, based on the principle of non-discrimination and control over anti-competitive practices of service providers. In January 2000, to strengthen it,> regulatory powers, the Government amended (TRAI Amendment Ordinance 2000) the Act and bifurcated its adjudicating powers to the Telecom Disputes Settlement and Appellate Tribunal to be headed by an individual with a judicial background. The Tribunal was also authorised to adjudicate disputes -between a licensor and a licensee'. The decisions of the Tribunal could be appealed against only in the Supreme Court

(a) Provisions regarding audit

i) Section 23(2) of TRA! Act 1997 provided for audit of the accounts of the Authority by the Comptroller and Auditor General of India and section 23(3) provided that the CAG would have same rights and privileges and authority in connection with the audit of TRA! Accounts as in the case of Government Audit Section 23(4) prescribed certification of TRAI’s. accounts by the CAG.

ii) The IRA! (Amendment) Ordinance 2000 inserted the following explanation under the existing section 23(2) of the IRA! Act 1997:

For the removal of doubts it is hereby declared that the decisions of the Authority taken in discharge of its functions under clause (b) of sub-section (2) of section 11 and section 13 being matters appealable to the Appellate Tribunal. shall not be subject to audit under this section. "

iii) As a result important functions of IRA! such as tariff fixation, regulating revenue sharing arrangement, deciding inter-connection charges etc., which have significant financial implications on the Government exchequer, would not be subject to audit by the CAG.

iv) The CAG's audit will now be restricted to certification of Accounts and expenditure audit Audit also has access to records relating to TRAI's functions under section 1 1 (1)(a), which relate mainly to procedural and operational matters and are recommendatory in nature. This sub-section has not been included in the explanation inserted by the Ordinance.

v) The reasoning given for excluding audit under sections 1 I (1)(b), 11(2) and 13 is that the functions discharged by the TRAI under these sections would be appealable in the Appellate Tribunal. Such an approach for excluding audit under important sections is unusual as there are a number of functions discharged by other Government departments such as Income Tax, Excise, Sales Tax etc., which are also appealable in the tribunals but are still subject to audit by the CAG.

vi) Further, Section 16 of the CAG's DPC Act casts upon the CAG a responsibility to audit all receipts which are payable into the Consolidated Fund of India; While auditing these receipts, the CAG has to satisfy himself that the rules and procedures in that behalf are designed to secure an effective check on assessment, collection, and proper allocation of revenue and are being duly observed. For this purpose, the CAG is empowered to conduct such examination of the accounts as he thinks fit and report thereon. After privatisation in the Telecom Sector and creation of a Telecom regulator in 1997, the regulatory authority (TRAI) is fixing the telecom tariff. TRAI's orders regarding tariff setting decide the amount of telecom receipt, which forms part of the Consolidated Fund of India: TRAI also claims that it is fixing cost based tariffs. Fixation of cost based tariff requires a comprehensive costing of various services based on sound costing and accounting principles and realistic assumptions. Verification of data furnished by the private licensees for costing purposes is also an important requirement. Since the tariff setting exercise by TRAI not only prescribes rates for licensees but also for the Government service providers, which ultimately determines the receipt of the Government, it is debatable whether such an important area should be kept out of the scope of Audit

vii)Sub-section 4 of the Section 11 of TRAI Act provides that the Authority would ensure transparency while exercising its powers and discharging its functions. Thus, the TRA! statute itself makes it compulsory for the Authority to be very transparent in the tariff setting exercise. If the records relating to tariff setting are not produced by TRA! even to an independent constitutional Authority like the CAG, the requirement of maintaining the proper transparency under Section 11 (4) cannot be said to be achieved by the TRAl

viii)While expressing concern over the developments, the CAG took up the case with the Prime Minister and the Finance Minister, highlighting how the elements of public accountability and transparency of the functions performed by the TRAI were circumvented. In response, the matter was referred by the PMO to the learned Attorney General who opined that prior to the amendments to the TRA! Act, it was only the accounts of TRAI (and not decisions taken by TRAI as an independent statutory authority functioning as a regulator) which came within the scope of the CAG' s audit; the insertion of the Explanation under Section 23(2), pursuant to the amendments to the TRAI Act, has not changed this position.

b) Audit Findings (i)The functioning of TRAI' has itself been scrutinized in three successive audits conducted between April 1998 and November 2000.

ii)On the basis of the audit of TRA! conducted and subsequently reported to Parliament it was observed that there was violation of norms of propriety by the Chairperson, Vice-Chairperson and Members of TRA! in drawing excess allowances and benefits even without the approval of the Government. Audit had pointed out recoveries to the extent of Rs 7.85 lakh from just the Chairperson and other members of TRAI.

Though the amount involved was not very large, the action of TRAI was indicative of the possibilities of misuse of discretionary powers in tariff fixation.

The proposed Communications Commission of India
Meanwhile, the Group on Telecom and IT convergence constituted on 13th December 1999 under the Chairmanship of Shri Yashwant Sinha, Minister of Finance proposed a draft Communication Convergence Bill which was also made available on DoT's web site in February 2001 for comments from interested organisations and individuals. The draft bill aimed to provide for the promotion, development and regulation of the carriage and content of communications (including broad casting. telecommunications and multi-media) for the establishment of an autonomous commission

to regulate all forms of communications and for setting-up of an Appellate Tribunal and provide for matters connected therewith or individual thereto. Some of the salient features are given below:

(a)There are 28 chapters in the draft bill and matters like Finance, Accounts and Audit are covered under Chapter XII.

b) Section 58(1) of the bill contains provisions relating to Accounts and Audit. A summary of the provisions is given below:

Section 58(1): The Commission/Appellate Tribunal to maintain the accounts/records and prepare annual accounts in such form as prescribed by the Central Government in consultation with the CAG of India.

Section 58(2): The accounts of the Commission/Tribunal shall be audited by the CAG of India and the expenditure in connection with Audit shall be payable by the Commission/ Appellate tribunal to the CAG of India.

c)An explanation given under Section 58 is given below in verbatim:


"For removal of doubts, it is hereby, declared that the orders and decisions of the Commission in discharge of their statutory functions (which are appealable to the Appellate Tribunal are not subject to audit under this Section)".
'

d)It is pertinent here to make a comparison of the 'explanation' given in this case with the 'explanation' given under Section 23(2) of the TRAI Act 1997.

e) According to Section 43(2) of the draft bill any person aggrieved by any decision or order of the Commission may prefer an appeal to the Appellate Tribunal. The effect of the explanation inserted under Section 58(2) of the draft convergence bill, therefore, could imply that all the functions of the proposed Communications Commission would be exempt from audit by the CAG.

Issues which emerge

Once the draft Communication Convergence Bill is passed in Parliament and the Communications Commission of India (CCl) is set up, Government proposes to wind up the TRAI. Some of the issues which crop up are:
(1) Effective financial audit is possible only when the auditor also studies the background leading to the decisions having the financial impact. Notable beneficial impact of audit in improving the regulation function in the international sphere has already been brought out earlier in this paper. A positive partnership of the regulator with the CAG, therefore, will go a long way towards improving the efficacy of the regulator.

(2) What is precluded from audit scrutiny for CCI are orders and decisions of the Commission in discharge of the statutory functions appealable to the Appellate Tribunal The powers, duties and functions of the Commission are embodied in Section 20 of the draft Convergence Bill and are indicated in Annexure 1. This should not. however, keep audit from assessing whether the objectives of the Commission (Section 19 brought out in Annexure II) have been achieved.

(3) The CAG himself, in a manner of speaking, acts as a regulator to ensure that the intentions of Parliament are carried out and that the interests of the target group of the Governments' policies do not suffer. By-passing the CAG, therefore, even in matters which are appealable, will work against ensuring transparency in the exercise of the Commission's powers and in-the discharge of its functions.

(4) The intention would also be to ensure that Legislature gets an opportunity to debate on the amount of revenue proposed to be brought to the Consolidated Fund of India as a result of the regulatory mechanism.

(5) Unlike the situation in other sectors such as Direct and Indirect Taxes where tariff fixation results in receipts for Government expenditure. in the Telecom/IT/Broadcasting sector, tariff fixation for licenses directly affects private operators; hence the need for caution.

(6) The Commission should set performance criteria with the help of which it will judge the effectiveness and success of the regulatory measures it has taken.  It will strengthen the process of accountability if the CAG examines whether such criteria have been set, are appropriate. and are being fulfilled. If audit and the regulator have the same vision of achieving the objectives of the Commission, there should be no place for conflict The final test should be whether the consumer benefits and escapes being exploited by the private operators.
Points for discussion

In the existing set-up of the mandate given to the regulatory bodies in India. there is a fair amount of independence given to them so far as the extent of their accountability to the legislature is concerned. With the exception of provisions for submission of reports to the Parliament and annual certification by the CAG of their accounts and the expenses incurred by them, there is inadequate provision for an independent scrutiny of the performance of the regulators. This perhaps could be due to the fact that they have been performing certain quasi-judicial functions. However, the experience of certain developed countries like USA revealed that the regulators do go wrong at times and a careful scrutiny of their actions merits attention in order to avoid loss to the exchequer due to incorrect decisions taken by them. The General Accounting Office (GAO) reported a case of embezzlement of more than $ 200 million in insurance company assets over a nearly 8 years' period due to regulatory weaknesses.

In view of the facts brought out in the paper and the provisions in the draft Communication Convergence Bill, it becomes necessary to discuss the measures required

to be taken to ensure that the provisions of the Constitution of India and the CAG's (DPC) Act are not circumvented in the audit of regulatory bodies. In this context the following issues have to be addressed:

(1) In today's environment of increasing privatisation and consequent regulatory requirement, whether the mandate given to CAG is adequate or does it require enhancement? If enhancement is called for, what form should it take?

(2) What should be the scope of CAG' s audit of regulatory bodies in general and the proposed CCI in particular? Should the CAG audit tariff fixation per se or should he concentrate on the fairness and transparency of the process and on the effective collection of the revenues resulting from the tariff set? Also, should the CAG audit the quasi-judicial decisions taken by the regulatory body?

(3) Who should set the performance criteria on the basis of which the accountability of the regulator could be ensured?

 (4) What should be the nature and extent of audit expertise required and the measures to ensure that such expertise is acquired? Should- audit consider taking the help of consultants in this regard?
PARTICIPANT’S NOTES

Tariff Mechanism of TRAI

Introduction

1. The objective is to establish a new tariff regime for the various telecom services like Basic Services, Cellular Mobile Telephony, Internet, Paging, Leased Line Tariffs, ISDN, Other Value Added Services and Interconnection Charges.

2. The immense economic and social impact of utilizing efficient telecom technologies underpins the thrust of India's National Telecom Policy of 1994 which aims to, inter alia, promote the use and development of the state-of-the-art telecom technologies and the availability of the full range of telecom services in India. Achievement of these objectives is an important prerequisite for being competitive in an increasingly globalizing world.

3.
Rapid technological progress in the telecom sector is fundamentally altering the pace and scope of change in economic decision-making, augmenting the availability and development of various products, and contributing to major improvements in economic competitiveness. These developments are further strengthening the already extensive linkages of the telecom sector with economic and social activity.

4. It is now widely recognized that enhancing efficiency and investment in telecom requires the introduction of competition, which in turn needs a regulatory mechanism to facilitate competition.

5. An essential ingredient of transition from a protected market to competition is alignment of prices to costs (Le. cost oriented or cost based prices), so that prices better reflect their likely levels in a competitive environment. In basic telecom, for example, a major departure from cost based pricing such as 

under the prevailing price structure in India, involves a high extent of cross-subsidization. This introduces inefficient decision-making by both consumers and service providers.

6. Cost based prices also provide a basis for making subsidies more transparent and better targeted on specific social objectives, e.g. for achieving Universal Service Obligations (USA).

7. For consumers, cost based prices reflect economic costs and provide efficiency oriented incentives for consumption, in contrast to the present telecom tariffs in India that are not linked with either costs or incentives that enhance economic efficiency.

8. For service providers, cost based prices better prepare the ground for competition among different operators. Cost based prices restrict the possibility of cream skimming by operators, facilitate smooth inter-flow of traffic, and reduce the dependency of operators on narrow market segments for maintaining their financial viability. This in turn also promotes a greater concern among operators for a wider set of its subscriber base, and to focus on quality of service, improving technology and service options.
9. If the present prices, particularly basic services tariffs which incorporate a high level of cross​-subsidies, are not made cost oriented, then major adjustments would be required in the pricing structure when competition takes place in the telecom market.

10. The present exercise to restructure telecom tariffs primarily aims to link tariff formulation with some clearly specified principles, provide a consistent and transparent framework for tariff policy, simplify the prevailing system of telecom tariffs. and achieve cost based prices through regulation and/or competition

12. This Chapter is divided into three parts.

a. Part A is a summary exposition of the main features of the tariff framework, the principles emphasised by the TRAI and the methodology used in this tariff exercise, and various other issues that are addressed in the detailed Chapters and Annexes of this paper;

b. Part B provides a list of the general proposals, Le. proposals which cover more than one telecom service sector;

c. Part C compares the proposed and prevailing tariffs.

Aim of Tariff Restructuring by TRAI

13. The main aim of the present exercise is to restructure telecom tariffs and to provide a


consistent and transparent framework for regulating these tariffs, in order to:

· achieve cost based prices through regulation and/or competition;

· enhance transparency of subsidies and provide a basis for better targeting the policies to achieve social objectives;

· provide flexibility to the operators and thus help improve operational and technical efficiency;

· provide a basis for enhanced competition in the near future;

· prepare for the likely changes in the market situation as a result of the progressive liberalization of different telecom services;

· help the business sector using telecom services to improve their cost efficiency and become globally competitive;

· stimulate a more widespread use of telecom for meeting economic and social objectives;

· improve the availability of services to the customer and to provide a basis for the customer to benefit from improvements in cost efficiency of the operator; 
· promote an interactive involvement of the various operators and customers in the tariff formulation exercise, by indicating in this paper both the principles to be followed for regulating/fixing tariffs and the information which forms the basis for the proposed tariff policies.

Objectives of the Tariff Policy

1. The comments and discussions on basic services tariffs in India, including during the TRAi's Open House Meetings, have emphasised four broad, and often conflicting, objectives.

a. Prices should encourage access to and use of the telecom network

1. Easier access to the telecom network implies a higher tele density. This requires a price


of access to the network. Four points need to be borne in mind in this regard.


2. One, if low price of access results in a below cost price, the subsidy involved has to be


financed from some source. A decision on how the subsidy should be funded has to be     taken for evolving a comprehensive policy framework. Till now, subsidy to rentals has been provided through cross subsidization from other services (e.g. long distance and

international call segment). As mentioned in Chapter I and also explained below, such a policy is oriented towards the short term period. The present levels and manner of providing cross subsidy cannot be sustained if an efficient and responsive telecom sector has to evolve in the country.

3. Second, greater access to the network does not necessarily imply a more intensive use of that network. Use of the telecom network depends also on, inter alia, call charges, and a lower price for access will involve a higher amount for call charges.

4. Third, a majority of the subscribers account for a very small portion of the total calls made. With a low price for access, these subscribers are largely unprofitable, which discourages the operator from focusing on this segment of subscribers. If greater profitability has to be achieved from the "low-user" subscribers, then the-price of access has to contribute a larger share of the revenue from these subscribers.

5. Fourth, one needs to carefully consider whether, and to what extent, different categories


of telephone users need to be subsidized.

b. Prices should cater to social objectives

1. The objective of meeting social objectives was emphasised by many during the TRAI's Open House Meetings. An important issue in this regard is whether subsidies should be provided to telecom subscribers in general, or whether the subsidies should be provided in a targeted manner. For this purpose, it is necessary to define the scope and extent of the subsidies that need to address any particular objectives.

2. A better targeting of subsidies would require reducing the present extent of cross subsidization through the tariff regime, and would involve a greater cost-orientation of tariffs. In combination with such prices, specific packages could be devised to address the social objectives.

c. Prices should be cost-based

,

1. The present structure of tariffs for basic services is likely to result in:

· "cream skimming" by the new entrant operator;

· focus of the new entrant mainly on the intensive users of the highly profitable long distance and international calls;

· a similar focus by the incumbent on these subscribers, in order to preserve its revenue base; less importance given by the operators to the local call market.


2. This will imply that most of the attention of operators would be on a small portion of the subscribers, i.e. those making long distance and international calls. Hence, the positive 
effects of competition will not be felt by most of the subscribers.

3. Under the present tariff structure for basic services, "cream skimming" by the new entrant will have an adverse impact on the incumbent operator. A relatively large shift of the subscribers that generate high revenues to the new entrant could even affect the financial viability of the incumbent operator.

4. Cost based prices better prepare the situation for competition among different operators, reduce the possibility of cream skimming, and make the operators less dependent on narrow market segments for maintaining their financial viability. This in turn promotes a greater concern by the operator for a wider set of its subscriber base, and increases a focus on quality of service and on improving technology and service options. Cost based prices also stimulate greater usage of a number of telecom facilities that enhance economic activity and the achievement of social objectives in areas such as health and education.

5. Further, a major departure from cost-based pricing involves a high extent of cross ​subsidization which introduces inefficient decision-making, and results in a subsidy to most subscribers.

d. Prices should maintain profitability for the operators

3. The importance of this objective is self evident, given a need to encourage investment and production in the telecom sector.


4. During the TRAI Open House Meetings and in its written comments, the DOT has emphasised that its revenue base should not be reduced as a result of the tariff restructuring exercise of the TRAI.

3. The DOT has recently expanded the coverage of the area for calls charged at the local call rate. This implies a reduction in call charge, and will reportedly result in a revenue loss for the DOT. The final result, however, is unclear. A reduction in call charge will lead to a higher number of calls being made, mitigating some of the decline in revenue. Moreover, the exchange capacity used to determine the level of rental is linked to the coverage of the local call area. Hence, with an increase in the local call area's coverage, higher rentals will be charged to subscribers. For example, the re-definition of the local call area is likely to make the category of "exchange capacity below 100 lines" and "100 to 999 lines" effectively non-existent. These categories might be converted into categories with exchange capacity of "1 ,000 to 29,999 lines" or "30,000 to 99,999 lines". This could result in an increase of bi-monthly rentals from Rs. 100 or Rs. 150, to Rs. 200 or Rs. 275. This increase in rentals will increase the revenues earned by the DOT and, therefore, it is difficult to ascertain the overall revenue impact of the recent DOT initiative

regarding extending the coverage of local call area.

4. While the TRAI will bear in mind the likely revenue implications of its tariff proposals, revenue neutrality for the DOT would be a strong constraint to operate under, especially in view of the existing high level of operating profits for the DOT. Also, with tariff re​balancing, the DOT's liabilities in terms of below cost operations, will be reduced. Thus, it is proposed that the tariff structure envisaged in this paper not be restricted to provide revenue-neutral outcomes for the DOT.

Main Elements of the Framework for Tariff Regulation

(a) The nature and extent of regulation

1. The TRAl's emphasis on cost based tariffs is evident from the discussion above. However, regulation is not the only means of achieving cost based tariffs. Competition is an alternative and preferable way of achieving such tariffs. Under competition, not only are tariffs cost oriented, there is also a greater focus on introduction of new technology and products.

2. In the tariff regulation framework proposed by the TRAI, a link is made between the establishment of cost based tariffs through regulation, and the extent of competition in the market.

· low level of price regulation is proposed where the extent of competition is high (and thus prices reflect costs as a result of market competition); and,

· cost based prices through regulation are proposed where competition is low.

· These prices act as a surrogate for competitive prices and prepare the market for competitive interaction.

(b) Which prices should be based on costs

3. With regard to tariff proposals, different services can be categorized into three categories:

· Services for which tariff regulation is proposed, and the proposed tariffs are cost based;

· services for which tariff regulation is proposed, and the proposed tariffs are not based on costs;

· services for which the proposal is not to have any tariff regulation other than the service providers being subject to a reporting requirement (see below).


4. The basic thrust is to have cost based tariff for important inputs (such as leased lines and 
ports), for interconnection charges, for ISDN, pagers, cellular mobile, and the main tariffs 
applicable to basic telecom (rentals, and local, long distance and international calls). As mentioned above, for basic telecom, some deviation from cost based prices is proposed at present, in order to encourage access to and use of these services. In the case of certain interconnection charges (other than port charges and inter-exchange junction charges), a revenue sharing approach is suggested, and it is proposed that these revenues be shared in proportion to incremental costs of interconnection incurred by the operators.

5. For various other value added services, and certain prices for basic services (such as registration fees, reconnection fee, and the flat rate system of tariffs), the approach is to regulate prices only through a reporting requirement on the service providers (see below for more detail on this point).

6. In certain cases, e.g. certain leased line tariffs which are not specifically addressed, it is proposed that tariffs be regulated through a basket approach. Under this approach, services are treated as part of a composite basket, whose weighted average tariff has to decrease by an extent specified in the paper for the basket.

7. In certain cases, such as basic telecom, the proposal is to ultimately have cost based prices but these prices are not achieved during the implementation period (a maximum of three years, see below). For such prices, it is important to emphasise that the objective of cost based prices still remains valid. Hence, even after three years, these prices should be seen only as interim measures.

(c) The price mechanism should maintain flexibility for the operator

8. Even for services for which tariff regulation is specified, the proposed framework encompasses flexibility of action by the operators. This is because tariffs are proposed not in terms of levels, but in terms of ceilings (floors). Such price flexibility will contribute to:

· more competitive interaction amongst operators;

· greater scope for prices to reflect the effects of improved technological alternatives;

· freedom for the operators to distinguish between different types of customers through their pricing packages, rather than these packages being imposed upon them by the regulator;

· better price and quality of service for the customer.

(d) Achievement of social objectives
9. The tariff framework has been developed with a view to complementing it with a clearer definition of the scope of the social objectives, and of the extent of subsidies required to achieve them. The TRAI is conducting a separate analysis to identify and measure the

costs of Universal Service Obligation (USA).

10. Further, the tariff structure proposed for basic services includes a scheme to cater to certain subscribers who are low users of the service, and for whom the rental charged needs to be reduced in order to make the telephone connection more affordable to them.

(e) Reporting requirement

11. All prices, and proposed changes in prices, must be notified to the TRAI at least 45 days


prior to implementation (Part B give~ more detail on this point).

(f) Which operators should be subject to regulatory control

12. In general, it is proposed that all operators that provide any particular service should be subject to the same type of regulatory control, i.e. if tariffs for any service are regulated, then all operators providing that service are similarly regulated. The same principle applies for service not regulated, i.e. tariffs of any such service are not restricted irrespective of the entity providing that service.

13. An exception to this principle is proposed in one case for which flexibility (or no regulation) of prices is proposed, i.e. internet. Tariff regulation for internet encompasses stricter reporting/monitoring requirements for operators with their own infrastructure or internet backbone, so as to limit the possibility of predatory pricing.

.

(g) Maintain profitability of the operators

14. In addition to providing for depreciation, interest, and maintenance, cost based price caps are calculated on the basis of a profit rate ranging from 10 to 20 per cent.

(h) Information to be provided to customers
15. An important component of the framework is the requirement that complete and clear information on the tariff options be provided to the customers (see Part B below for more detail).

(i) Quality of service

16. Quality of service provided at any specified price is a very important part of the tariff package. The TRAI is conducting a separate exercise on quality of service. The objective of that study is to develop a comprehensive policy approach on this matter, that will address several issues connected to quality of services, including compensation to the customer if quality of service is below a particular benchmark.

(j) Re-visiting the proposed tariffs on a periodic basis

17. A number of data components are not yet available, and require time to be collected. For some of the service sectors, the market is yet to mature or develop fully, and new information might be available in time. Likewise, ongoing technical change is expected to alter some of the underlying premises of the pricing exercise. In general, a time period of two years may be specified as the minimum period to re-examine the tariffs, unless there are major changes which require an earlier re-consideration. This imparts greater

certainty to the proposed tariffs. There would, however, be a need to re-examine the basis for tariffs even earlier in areas where major changes are likely to take place during the next year itself, or services for which substantial new and relevant information might be generated as the market develops. These areas include, for example, internet, leased line tariffs, ISDN, and certain value added services. An important point to bear in mind is that even if the tariffs change over time, they will still be within the framework of principles that are developed as a result of the present exercise. This provides an abiding level of certainty to the process, nature, and extent of price regulation.

Cost Concepts Used for Calculating Cost Based Prices

18. To the extent cost based prices have to be determined, the concept of Long Run Incremental Costs (LRIC) or Total Service Long Run Incremental Costs (TSLRIC) better reflect efficiency costs in comparison to other cost concepts. However, in view of the lack of details on cost components, in particular those relating to incremental costs, it is proposed that Fully Allocated Costs (FAC) be used as a starting point for calculating tariffs, except for inputs like leased lines, ports and interconnection charges. For these inputs, overhead costs specific to the activity are taken into account, but not other cost components that are part of the overall administrative costs of the operator. The latter costs, i.e. overall administrative costs, are already accounted for in pricing basic telecom services or certain value added services.

19. Over time, as better information becomes available, and to the extent that cost based prices might still be required through regulation, a transition could be made to prices based on incremental costs.  Another issue is whether to use historic costs or forward, looking costs for pricing telecom services. We have in general used forward looking costs for determination of telecom tariffs. The attempt is to incorporate the impact of technological change on cost and efficiency, and hence on cost based tariffs.

Time Period Required for Implementing the Proposed Tariffs

20. The date of implementation of the various proposals is a subject of consultations. To better focus the discussion on the timing of implementation, the following is proposed as the implementation schedule:

· tariffs for certain services should be implemented at the beginning of the implementation period itself. These services include important inputs in the telecom network (such as leased lines, port charges, and interconnection charges). These tariffs could even be implemented in advance of the general implementation period;

Transition to Cost-Based Tariffs

1. If cost based tariffs (in particular cost based rentals) were to be introduced, it is possible that there might be a temporary decline in the number of subscribers to the network, and that a number of adjustments might be required by both the users and operators (see Annex II). Thus, it is proposed that the tariffs for basic services be implemented in stages, in order to ultimately reach cost-based tariffs. It is further proposed that much of this change be achieved during the next three years, and that the tariffs proposed for this first transition phase achieve substantial cost-orientation.

2. A three-year period is proposed because it is a reasonably long period during which the impact of certain substantial tariff changes can be phased in. Also, this would be a long enough period for obtaining more detailed information on costs and operations of the telecom operators, as well as to study the initial reactions of telecom demand to price changes. This will provide a basis to consider any further changes, if required. At the same time, three years is a period during which the effects of tariff changes will be evident without waiting for an extended period of time. Moreover, this period would also provide a timely basis to prepare the market for likely changes with regard to long distance and international calls in India.

3. It should be noted that not all the tariff changes are proposed to be implemented over a phase-in period of three years. For example, the proposed rentals, local call rates, and regulatory conditions for EPABX, PCOs, VPTs, and coin-booths are to be implemented from the date when the TRAI's tariff package will begin being implemented; this date has to be decided as a result of the forthcoming consultation process.

4. For tariffs which have to be phased in, unless otherwise specified, it is proposed that the changes take place as follows: two-thirds of the overall change at the beginning of the implementation period, and equal changes in the beginning of each of the two subsequent years.

     Since the tariff structure has to move to cost-based tariffs, the proposed tariffs at the  

     end of a transition period should be seen only as interim measures.

Extent of Tariff Regulation

For basic services, it is proposed that both the incumbent and the new operator be subject to a price cap for services whose tariffs are regulated (see below), and that there be no restriction on any operator in terms of any requirement that its tariff should not exceed (or fall below) that of the other operator.
.

Type of Price Cap Mechanism

1. Regulation in terms of price caps could involve:

· price caps specified for specific services;

· price caps specified on the average price of a basket of services.

2. The TRAI is focusing on only the first option. For certain services, the TRAI has proposed tariff caps and other related conditions.

The TRAI emphasises that the proposed caps are to be treated as the upper limits (or lower limits if the policy provides a floor) which are not to be breached through any tariff package offered by the operators. For any tariff, the consideration of whether its cap or floor has been breached will be in terms of that particular tariff alone, and not by combining that tariff with other tariff(s).

Tariff rebate in case of poor quality of service

The TRAI is conducting a detailed study on quality of service, which will also address the issue of a link between inadequate quality of service and relief in tariffs. In this process, the TRAI will consider the extent of relief to be provided to the subscriber if any fault in provision of a service is not repaired within a period (and under conditions) as regulated by the TRAI from time to time.

Costs of Meeting Universal Service Obligations (USO)

The TRAI is conducting another study, which is focusing on estimation of the cost of USO. Such an exercise is essential to enhance the possibility of meeting social objectives like the USO, and to complement the tariff policies that are being devised through this exercise. This process may also highlight a need for modifying the existing definition of USO, in order to account for recent developments with regard to policy, technology and use of telecom services.

Changed Conditions When the DOT Becomes a Corporation

1. It is not possible to speculate about the changed conditions when the DOT becomes a corporation. The consultation period will be a useful time for the DOT to discuss this


issue with the TRAI.
.

2. In assessing the costs of operations, estimates have been considered on a basis that is likely to remain stable for some years even after the DOT becomes a corporation. Further, though the operational cost estimates have been based on the DOT's costs, the relevance to the new entrant has also been borne in mind. This is considered, for example, explicitly in cost based rentals, and for the amount to be added to long distance and international call charges in order to fund the costs incurred on account of rentals being below cost (see Annex II for details). Furthermore, the cost based call charges have been compared with those arising from the estimates suggested by the Association of Basic Telecom Operators (ABTO), and it was found that using the DOT's cost estimates was not prejudicial to the new entrants

Transparency and Overall Monitoring by the Regulator

1. Price caps provide considerable flexibility to the operator, and tariffs can be altered as long as they do not violate the limit imposed by the cap. However, any proposed change in price should be notified to the TRAI at least 45 days prior to implementation. The notification to the TRAI should also contain the basis for fixing the price. The TRAI will intervene, if required, by altering or revising the proposed price, in particular after an examination of whether or not the proposed price was likely to be predatory. More detail on this aspect is in Part B of Chapter I, which contains the TRAI's general proposals on telecom pricing.

2. Another aspect of transparency is that the customer should be fully informed about the various price options and services available. Information sheets for this purpose should be prepared by the operator and provided to the customer prior to his becoming a subscriber to the service. A copy of this information sheet (and any changes made therein, and the subsequent altered information sheet) should be promptly notified to the TRAI
The provisions relating to audit of the TRAI have gone on a different track as stated be low:

The TRAI Experience

In March 1997, Government of India introduced the Telecom Regulatory Authority of India (TRAI) as an autonomous, statutory authority to provide a level playing field for all operators whether private or public, based on the principle of non-discrimination and control over anti-competitive practices of service providers. In January 2000, to strengthen it,> regulatory powers, the Government amended (TRAI Amendment Ordinance 2000) the Act and bifurcated its adjudicating powers to the Telecom Disputes Settlement and Appellate Tribunal to be headed by an individual with a judicial background. The Tribunal was also authorised to adjudicate disputes -between a licensor and a licensee'. The decisions of the Tribunal could be appealed against only in the Supreme Court

(a) Provisions regarding audit

i) Section 23(2) of TRA! Act 1997 provided for audit of the accounts of the Authority by the Comptroller and Auditor General of India and section 23(3) provided that the CAG would have same rights and privileges and authority in connection with the audit of TRA! Accounts as in the case of Government Audit Section 23(4) prescribed certification of TRAI’s. accounts by the CAG.

ii) The IRA! (Amendment) Ordinance 2000 inserted the following explanation under the existing section 23(2) of the IRA! Act 1997:

For the removal of doubts it is hereby declared that the decisions of the Authority taken in discharge of its functions under clause (b) of sub-section (2) of section 11 and section 13 being matters appealable to the Appellate Tribunal. shall not be subject to audit under this section. "

iii) As a result important functions of IRA! such as tariff fixation, regulating revenue sharing arrangement, deciding inter-connection charges etc., which have significant financial implications on the Government exchequer, would not be subject to audit by the CAG.

iv) The CAG's audit will now be restricted to certification of Accounts and expenditure audit. Audit also has access to records relating to TRAI's functions under section 1 1 (1)(a), which relate mainly to procedural and operational matters and are recommendatory in nature. This sub-section has not been included in the explanation inserted by the Ordinance.

v) The reasoning given for excluding audit under sections 1 I (1)(b), 11(2) and 13 is that the functions discharged by the TRAI under these sections would be appealable in the Appellate Tribunal. Such an approach for excluding audit under important sections is unusual as there are a number of functions discharged by other Government departments such as Income Tax, Excise, Sales Tax etc., which are also appealable in the tribunals but are still subject to audit by the CAG.

vi) Further, Section 16 of the CAG's DPC Act casts upon the CAG a responsibility to audit all receipts which are payable into the Consolidated Fund of India; While auditing these receipts, the CAG has to satisfy himself that the rules and procedures in that behalf are designed to secure an effective check on assessment, collection, and proper allocation of revenue and are being duly observed. For this purpose, the CAG is empowered to conduct such examination of the accounts as he thinks fit and report thereon. After privatisation in the Telecom Sector and creation of a Telecom regulator in 1997, the regulatory authority (TRAI) is fixing the telecom tariff. TRAI's orders regarding tariff setting decide the amount of telecom receipt, which forms part of the Consolidated Fund of India: TRAI also claims that it is fixing cost based tariffs. Fixation of cost based tariff requires a comprehensive costing of various services based on sound costing and accounting principles and realistic assumptions. Verification of data furnished by the private licensees for costing purposes is also an important requirement. Since the tariff setting exercise by TRAI not only prescribes rates for licensees but also for the Government service providers, which ultimately determines the receipt of the Government, it is debatable whether such an important area should be kept out of the scope of Audit

vii)Sub-section 4 of the Section 11 of TRAI Act provides that the Authority would ensure transparency while exercising its powers and discharging its functions. Thus, the TRA! statute itself makes it compulsory for the Authority to be very transparent in the tariff setting exercise. If the records relating to tariff setting are not produced by TRA! even to an independent constitutional Authority like the CAG, the requirement of maintaining the proper transparency under Section 11 (4) cannot be said to be achieved by the TRAl

viii)While expressing concern over the developments, the CAG took up the case with the Prime Minister and the Finance Minister, highlighting how the elements of public accountability and transparency of the functions performed by the TRAI were circumvented. In response, the matter was referred by the PMO to the learned Attorney General who opined that prior to the amendments to the TRA! Act, it was only the accounts of TRAI (and not decisions taken by TRAI as an independent statutory authority functioning as a regulator) which came within the scope of the CAG' s audit; the insertion of the Explanation under Section 23(2), pursuant to the amendments to the TRAI Act, has not changed this position.

b) Audit Findings ( i)The functioning of TRAI' has itself been scrutinized in three successive audits conducted between April 1998 and November 2000.

ii)On the basis of the audit of TRA! conducted and subsequently reported to Parliament it was observed that there was violation of norms of propriety by the Chairperson, Vice-Chairperson and Members of TRA! in drawing excess allowances and benefits even without the approval of the Government. Audit had pointed out recoveries to the extent of Rs 7.85 lakh from just the Chairperson and other members of TRAI.

Though the amount involved was not very large, the action of TRAI was indicative of the possibilities of misuse of discretionary powers in tariff fixation.

The proposed Communications Commission of India
Meanwhile, the Group on Telecom and IT convergence constituted on 13th December 1999 under the Chairmanship of Shri Yashwant Sinha, Minister of Finance proposed a draft Communication Convergence Bill which was also made available on DoT's web site in February 2001 for comments from interested organisations and individuals. The draft bill aimed to provide for the promotion, development and regulation of the carriage and content of communications (including broad casting. telecommunications and multi-media) for the establishment of an autonomous commission

to regulate all forms of communications and for setting-up of an Appellate Tribunal and provide for matters connected therewith or individual thereto. Some of the salient features are given below:

(a)There are 28 chapters in the draft bill and matters like Finance, Accounts and Audit are covered under Chapter XII.

b) Section 58(1) of the bill contains provisions relating to Accounts and Audit. A summary of the provisions is given below:

Section 58(1): The Commission/Appellate Tribunal to maintain the accounts/records and prepare annual accounts in such form as prescribed by the Central Government in consultation with the CAG of India.

Section 58(2): The accounts of the Commission/Tribunal shall be audited by the CAG of India and the expenditure in connection with Audit shall be payable by the Commission/ Appellate tribunal to the CAG of India.

c)An explanation given under Section 58 is given below in verbatim:


"For removal of doubts, it is hereby, declared that the orders and decisions of the Commission in discharge of their statutory functions (which are appealable to the Appellate Tribunal are not subject to audit under this Section)".
'

d)It is pertinent here to make a comparison of the 'explanation' given in this case with the 'explanation' given under Section 23(2) of the TRAI Act 1997.

e) According to Section 43(2) of the draft bill any person aggrieved by any decision or order of the Commission may prefer an appeal to the Appellate Tribunal. The effect of the explanation inserted under Section 58(2) of the draft convergence bill, therefore, could imply that all the functions of the proposed Communications Commission would be exempt from audit by the CAG.

Issues which emerge

Once the draft Communication Convergence Bill is passed in Parliament and the Communications Commission of India (CCl) is set up, Government proposes to wind up the TRAI. Some of the issues which crop up are:
(1) Effective financial audit is possible only when the auditor also studies the background leading to the decisions having the financial impact. Notable beneficial impact of audit in improving the regulation function in the international sphere has already been brought out earlier in this paper. A positive partnership of the regulator with the CAG, therefore, will go a long way towards improving the efficacy of the regulator.

(2) What is precluded from audit scrutiny for CCI are orders and decisions of the Commission in discharge of the statutory functions appealable to the Appellate Tribunal The powers, duties and functions of the Commission are embodied in Section 20 of the draft Convergence Bill and are indicated in Annexure 1. This should not. however, keep audit from assessing whether the objectives of the Commission (Section 19 brought out in Annexure II) have been achieved.

(3) The CAG himself, in a manner of speaking, acts as a regulator to ensure that the intentions of Parliament are carried out and that the interests of the target group of the Governments' policies do not suffer. By-passing the CAG, therefore, even in matters which are appealable, will work against ensuring transparency in the exercise of the Commission's powers and in-the discharge of its functions.

(4) The intention would also be to ensure that Legislature gets an opportunity to debate on the amount of revenue proposed to be brought to the Consolidated Fund of India as a result of the regulatory mechanism.

(5) Unlike the situation in other sectors such as Direct and Indirect Taxes where tariff fixation results in receipts for Government expenditure. in the Telecom/IT/Broadcasting sector, tariff fixation for licenses directly affects private operators; hence the need for caution.

(6) The Commission should set performance criteria with the help of which it will judge the effectiveness and success of the regulatory measures it has taken.  It will strengthen the process of accountability if the CAG examines whether such criteria have been set, are appropriate. and are being fulfilled. If audit and the regulator have the same vision of achieving the objectives of the Commission, there should be no place for conflict The final test should be whether the consumer benefits and escapes being exploited by the private operators.
Points for discussion

In the existing set-up of the mandate given to the regulatory bodies in India. there is a fair amount of independence given to them so far as the extent of their accountability to the legislature is concerned. With the exception of provisions for submission of reports to the Parliament and annual certification by the CAG of their accounts and the expenses incurred by them, there is inadequate provision for an independent scrutiny of the performance of the regulators. This perhaps could be due to the fact that they have been performing certain quasi-judicial functions. However, the experience of certain developed countries like USA revealed that the regulators do go wrong at times and a careful scrutiny of their actions merits attention in order to avoid loss to the exchequer due to incorrect decisions taken by them. The General Accounting Office (GAO) reported a case of embezzlement of more than $ 200 million in insurance company assets over a nearly 8 years' period due to regulatory weaknesses.

In view of the facts brought out in the paper and the provisions in the draft Communication Convergence Bill, it becomes necessary to discuss the measures required

to be taken to ensure that the provisions of the Constitution of India and the CAG's (DPC) Act are not circumvented in the audit of regulatory bodies. In this context the following issues have to be addressed:

(1) In today's environment of increasing privatisation and consequent regulatory requirement, whether the mandate given to CAG is adequate or does it require enhancement? If enhancement is called for, what form should it take?

(2) What should be the scope of CAG' s audit of regulatory bodies in general and the proposed CCI in particular? Should the CAG audit tariff fixation per se or should he concentrate on the fairness and transparency of the process and on the effective collection of the revenues resulting from the tariff set? Also, should the CAG audit the quasi-judicial decisions taken by the regulatory body?

(3) Who should set the performance criteria on the basis of which the accountability of the regulator could be ensured?

 (4) What should be the nature and extent of audit expertise required and the measures to ensure that such expertise is acquired? Should- audit consider taking the help of consultants in this regard?
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