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	Session Number and Session Title: 4 : Telecom Regulatory Authority of India (TRAI) 
	Session-at-a-glance


	Session Learning Objective:

Given the relevant provisions of the TRAI Act, 1997, the learner will obtain an overview of the functioning of the TRAI to the extent that it will make him aware of the organizational set up, duties, powers of the TRAI and the accounts maintained by such authorities, so as to enable him to conduct the audit, as evaluated by the Instructor.

Materials Required:

PC, LCD, White-board, Markers, Slides, exercise and solutions.
	
	Session Structure:
	Teaching Method Used
	Time Required

	
	
	Session Overview

Learning Objective

Basic Concepts

Key Teaching Points (KTP)

1.Organization, duties, powers and functions of TRAI and Appellate Tribunal (Also refer to Regulatory reform bill 2013) 
2. Accounts and Audit

Evaluation.
Summary            ..
	Lecture

Slide 4.1

Lecture: Objectives of Regulatory Bodies

Lecture / Slide 4.2.1 to 4.2.3

Lecture / Slide 4.3.1 & 4.3.2

Discussion on scope of Audit

Lecture
	10 minutes

05 minutes

10 minutes

45 minutes

45 minutes

20 minutes

15 minutes

	
	
	
	Total Time Required
	150 minutes

	Notes:



Audit of Regulatory Bodies















	Session Name and Title: Telecom Regulatory Authority of India (TRAI)
	Session Guide


	Instructor’s Guide
	
	Reference

	Participant Response

	Session Overview:
Welcome the participants to the session.
Tell: 

In this session we are going to discuss the various important provisions under the TRAI Act, 1997 which provides for the establishment of the TRAI.  An overview of these provisions will enable you to conduct the audit of the TRAI.
Learning objective:
Given the relevant provisions of the TRAI Act, 1997, the learner will obtain an overview of the functioning of the TRAI to the extent that it will make him aware of the organizational set up, duties, powers of the TRAI and the accounts maintained by such authorities, so as to enable him to conduct the audit, as evaluated by the Instructor.

Experience (1):

Tell: I will now be explaining the various provisions of TRAI Act, 1997, providing for establishment of the TRAI, its functions and powers.

Explain:

All the provisions as per Slide 
Reflection (1)
Ask: the participants to tell about the various provisions regarding the duties and powers of the members of the TRAI and the scope of the TRAI and call for any doubts regarding these provisions and clarify if any.

Generalisation (1) Discuss participants’ views and tell them that the Central Government can issue directions, if necessary, in regard to the functioning of the above Regulatory Commission according to the demands of the situation.

Experience (2): 
Tell: I will now be explaining the various provisions under the TRAI Act, 1997 relating to Finance, Accounts and Audit.

Explain: using Slide the various provisions of the TRAI Act, 1997. Discuss regulatory reform bill 2013 
Reflection (2): 

Ask the participants to tell about various provisions relating to Finance and Accounts.

Evaluation:

Ask the participants to discuss regarding their views on the scope of audit on the accounts and come out with their conclusions group-wise.
Summary:

Tell briefly the various important provisions under the TRAI Act, 1997 relating to the Finance Accounts and Audit.

Thank the participants and bring the session to a close.


	
	Lecture

Lecture, Slide 4.1 

Slide 4.2.1 to 4.2.3

((including sub slides 4.2.1.1 to 4.2.1.9 & 4.2.3.1 to 4.2.3.4)
Slide 4.3.1 & 4.3.2 

(including sub slides 4.3.1.1 to 4.3.1.3 & 4.3.2.1)
Participant note
Lecture


	Look for response if any from the participants and clarify their doubts accordingly.

Look for response and clarify doubts if any.

Reply suitably to the points raised by the participants.




INSTRUCTOR’S NOTES

TELECOM REGULATORY AUTHORITY OF INDIA (TRAI)

SESSION OVERVIEW

In this session, we are going to discuss the various important provisions under the TRAI Act, 1997 which provides for the establishment of the TRAI.  An overview of these provisions will enable you to conduct the audit of the TRAI.

LEARNING OBJECTIVE

Given the relevant provisions of the TRAI Act, 1997, the learner will obtain an overview of the functioning of the TRAI to the extent that it will make him aware of the organizational set up, duties, powers of the TRAI and the accounts maintained by such authorities, so as to enable him to conduct the audit, as evaluated by the instructor.

Organisational setup

Duties and Powers of the Telecom Regulatory Authority of India

The Telecom Regulatory Authority of India (TRAI) was formed in January 1997 with a view to provide an affective regulatory framework and adequate safeguards to ensure fair competition and protection of consumer interests.  The Government is committed to a strong and independent regulator with comprehensive powers and clear authority to effectively perform its functions.  With this end in view, the TRAI was established and its functions are governed by the TRAI Act, 1997.

The Authority shall consist of a Chairperson, and not more than two whole-time members and not more than two part-time members, to be appointed by the Central Government.

The head office of the Authority shall be at New Delhi.

Qualifications for appointment of Chairperson and other members. ​
The Chairperson and other members of the Authority shall be appointed by the Central Government from amongst persons who have special knowledge of, and professional experience in, telecommunication, industry, finance, accountancy, law, management or consumer affairs:

Provided that a person who is, or has been, in the service of Government shall not be appointed as a member unless such person has held the post of Secretary or Additional Secretary, or the post of Additional Secretary and Secretary to the Government of India or any equivalent post in the Central Government or the State Government for a period of not less than three years.

Term of office conditions of service, etc., of Chairperson and other members. -(I) Before appointing any person as the Chairperson or member, the Central Government shall satisfy itself that the person does not have any such financial or other interest as is likely.to affect prejudicially his functions as such member.

(2) The Chairperson and other members shall hold office fora tern) not exceeding three years, as the Central Government may notify in this behalf, from the date on \which they enter upon their offices or until they attain the age of sixty-five years, whichever is earlier.

(3) On the commencement of the Telecom Regulatory Authority of India (Amendment) Act, 2000, a person appointed as Chairperson of the Authority and every other person appointed as member and holding office as such immediately before such commencement shall vacate their respective offices and such Chairperson and such other members shall be entitled to claim compensation not exceeding three months pay and allowances for the premature termination of the term of their offices or of any contract of service.

(4) The employee of the Government on his selection as the Chairperson or whole-time member shall have to retire from service before joining as l1[the chairperson or a whole-time member, as the case may be.

(5) The salary and allowances payable to and the other terms and conditions of service of the Chairperson and 12[whole-time] members shall be such as may be prescribed.

(6) The salary, allowances and other conditions of service of the Chairperson or of a member shall not be varied to his disadvantage after appointment.

(6) The part-time members shall receive such allowances as may be prescribed.


(7) Notwithstanding anything contained in sub-section (2) a member may​

(a) relinquish his office by giving in writing to the Central Government notice of not less than three months; or

(b) be removed from his office in accordance with the provisions of Section 7.


(8) The Chairperson or any 15[whole-time] member ceasing to hold office as

such, shall​


(a) be ineligible for further employment under the Central Government or any State Government; or


(b) not accept any commercial employment, for a period of 16[one year] from the date he ceases to hold such office:

Provided that nothing contained in this sub-section shall apply to the Chairperson or a member who has ceased to hold office under sub-section (3) and such Chairperson or member shall be eligible for re-appointment in the Authority or appointment in the Appellate Tribunal.

(9) A vacancy caused to. the office of the Chairperson or any other member shall be filled up within a period of three months from the date on which such vacancy occurs.

Explanation-For the purposes of this section, "commercial employment" means employment in any capacity under, or agency of, a person engaged in trading, commercial, industrial or financial business in any field and includes also a director of a company or partner of a firm and it also includes setting up practice either independently or as partner of a firm or as an adviser or a consultant.

6. Powers of Chairperson and Vice-Chairperson. -(I) The Chairperson shall have powers of general superintendence and directions in the conduct of the affairs of the Authority and he shall, in addition to presiding over the meetings of the Authority, exercise and discharge such powers and functions of the Authority and shall discharge such other powers and functions as may be prescribed.

(2) The Central Government may appoint one of the members to be a Vice​ Chairperson of the Authority who shall exercise and discharge such powers and functions of the Chairperson as may be prescribed or as may be delegated to him by the Authority.

7. Removal and suspension of member from office in certain circumstances; -
(1) The Central Government may remove from office any member, who, ​
(a) has been adjudged an insolvent; or

(b) has been convicted of an offence which, in the opinion of the Central


Government, involves moral turpitude; or


(c) has become physically or mentally incapable of acting as a member; or


(d) has acquired such financial or other interest as is likely to affect


prejudicially his functions as a member; or


(e) has so abused his position as to render his continuance in office


prejudicial to the public interest.

(2) No such member shall be removed from his office under clause (d) or clause (e) of sub-section (1) unless he has been given a reasonable opportunity of being heard in the matter.

8. Meetings. -(1) The Authority shall meet at such times and places, and shall observe such rules of procedure in regard to the transaction of business at its meetings (including quorum at such meetings) as may be provided by regulations.

(2) The Chairperson or, if for any reason, he is unable to attend a meeting of the Authority, Vice-Chairperson and in his absence, any other member chosen by the members present from amongst themselves at the meeting shall preside at the meeting.
(3) All questions which come up before any meeting of the Authority shall be decided by a majority vote of the members present and voting, and in the event of an equality of votes, the Chairperson or in his absence, the person presiding, shall have a second or casting vote.


(4) The Authority may make regulations for the transaction of business at its

meetings.


9. Vacancies, etc., not to invalidate proceedings of Authority. -No act or


proceedings of the Authority shall be invalid merely by reason of​


(a) any vacancy in, or any defect in' the constitution of, the Authority; or


(b) any defect in the appointment of a person acting as a member of the


Authority; or


(c) any irregularity in the procedure of the Authority not affecting the merits


of the case.

10.. Officers and other employees of Authority. -(1) The Authority may appoint officers and such other employees as it considers necessary for the efficient discharge of its functions under this Act.

(2) The salary and allowances payable to and the other conditions of service of the officers and other employees of the Authority appointed under sub-section (1) shall be such as may be 19[prescribed]:

Provided that any regulation, in respect of the salary and allowances payable to and other conditions of service of the officers and other employees of the Authority, made before the commencement of the Telecom Regulatory Authority of India (Amendment) Act, 2000, shall cease to have effect immediately on the notification of rules made under clause (ca) of sub-section (2) of Section 35.

POWERS AND FUNCTIONS OF THE AUTHORITY

Functions of Authority. (I) Notwithstanding anything contained in the Indian Telegraph Act, 1885 (13 of 1885), the functions of the Authority shall be to-​

(a) make recommendations, either suo motu or on a request from the licensor,


on the following matters, namely: ​
(i) need and timing for introduction of new service provider;

(ii) terms and conditions of license to a service provider;


(iii) revocation of license for non-compliance of terms and conditions of


license;


(iv) measures to facilitate competition and promote efficiency in the


operation of telecommunication services so as to facilitate growth in


such services;


(v) technological improvements in the services provided by the service


providers;


(vi) type of equipment to be used by the service providers after inspection


of equipment used in the network;


(vii) measures for the development of telecommunication technology and


any other matter relatable to telecommunication industry in general;


(viii) efficient management of available spectrum;

(b) discharge the following functions, namely: ​

(i) ensure compliance of terms and conditions of license;

(ii) notwithstanding anything contained in the terms and conditions of the license granted before the commencement of the Telecom Regulatory Authority of India (Amendment) Act, 2000, fix the terms and conditions of inter-connectivity between the service providers;

(iii) ensure technical compatibility and effective inter-connection between


different service providers;

(iv) regulate arrangement amongst service providers of sharing their


revenue derived from providing telecommunication services;

(v) lay-down the standards of quality of service to be provided by the service providers and ensure the quality of service and conduct the periodical survey of such service provided by the service providers so as to protect interest of the consumers of telecommunication service;

(vi) lay-down and ensure the time period for providing local and long distance circuits of telecommunication between different service providers;

(vii) maintain register of inter-connect agreements and of such other matters as may be provided in the regulations;


(viii) keep register maintained under clause (vii) open for inspection to any member of public on payment of such fee and compliance of such other requirement as may be provided in the regulations;

(ix) ensure effective compliance of universal service obligations;


(c) levy fees and other charges at such rates and in respect of such services as may be determined by regulations;


(d) perform such other functions including such administrative and financial


functions as may have entrusted to it by the Central Government or as may be necessary to carry out the provisions of this Act:


Provided that the recommendations of the Authority specified in clause (a) of this sub-section shall not be binding upon the Central Government:

Provided further that the Central Government shall seek the recommendations of the Authority in respect of matters specified in sub-clauses (i) and (ii) of clause (a) of this sub-section in respect of new license to be issued to a service provider and the Authority shall forward its recommendations within a period of sixty days from the date on which that Government sought the recommendations:

Provided also that the Authority may request the Central Government to furnish such information or documents as may be necessary for the purpose of making recommendations under sub-clauses (i) and (ii) of clause (a) of this sub-section and that Government shall supply such information within a period of seven days from receipt of such request: 

Provided also that the Central Government may issue a license to a service provider if no recommendations are received from the Authority within the period specified in the second proviso or within such period as may be mutually agreed upon between the Central Government and the Authority:

Provided also that if the Central Government, having considered that recommendation of the Authority, comes to a prima facie conclusion that such recommendation cannot be accepted or needs modifications, it shall refer the recommendation back to the Authority for its reconsideration, and the Authority may, within fifteen days from the date of receipt of such reference, forward to the Central Government its recommendation after considering the reference made by that Government. After receipt of further recommendation if any, the Central Government shall take a final decision.

(2) Notwithstanding anything contained in the Indian Telegraph Act, 1885 (13 of 1885), the Authority may, from time to time, by order, notify in the Official Gazette the rates at which the telecommunication services within India and outside India shall be provided under this Act including the rates at which messages shall be transmitted to any country outside India:

Provided that the Authority may notify different rates for different persons or class of persons for similar telecommunication services and where different rates are fixed as aforesaid the Authority shall record the reasons therefor.

(3) While discharging its functions under sub-section (1), 22[or sub-section (2)] the Authority shall not act against the interest of the sovereignty and integrity of India, the security of the State, friendly relations with foreign States, public order, decency or morality.

(4) The Authority shall ensure transparency while exercising its powers and discharging its functions.

12. Powers of Authority to call for information, conduct investigations, etc.-(l) Where the Authority considers it expedient so to do, it may, by order in writing, ​
(a) call upon any service provider at any time to furnish in writing such information or explanation relating to its affairs as the Authority may require; or

(b) appoint one or more persons to make an inquiry in relation to the affairs


of any service provider; and


(c) direct any of its officers or employees to inspect the books of account or


other documents of any service provider.

(2) Where any inquiry in relation to the affairs of a service provider has been

undertaken under sub-section (1), ​

(a) every officer of the Government Department, if such service provider is a


department of the Government;


(b) every director, manager, secretary or other officer, if such service


provider is a company; or

(c) every partner, manager, secretary or other officer, if such service provider


is a firm; or


(d) every other person or body of persons who has had dealings in the course

of business with any of the persons mentioned in clauses (b) and (c),

shall be bound to produce before the Authority making the inquiry, all such books of account or other documents in his custody or power relating to, or having a bearing on the subject-matter of such inquiry and also to furnish to the Authority with any such statement or information relating thereto, as the case may be, required of him, within such time as may be specified.


(3) Every service provider shall maintain such books of account or other

documents as may be prescribed.


(4) The Authority shall have the power to issue such directions to service

providers as it may consider necessary for proper functioning by service providers.

13. Power of Authority to issue directions. -The Authority may, for the discharge of its functions under sub-section (1) of Section 11, issue such directions from time to time to the service providers, as it may consider necessary:

Provided that no direction under sub-section (4) of Section 12 or under this section shall be issued except on the matters specified in clause (b) of sub-section (1) of Section 11.

APPELLATE TRIBUNAL

Establishment of Appellate Tribunal. - The Central Government shall, by notification, establish an Appellate Tribunal to be known as the Telecom Disputes Settlement and Appellate Tribunal to​

(a) adjudicate any dispute​
​


(i) between a licensor and a licensee;


(ii) between two or more service providers;


(iii) between a service provider and a group of consumers:

Provided that nothing in this clause shall apply in respect of matters relating to​

(A) the monopolistic trade practice, restrictive trade practice and unfair trade practice which are subject to the jurisdiction of the Monopolies and Restrictive Trade Practices Commission established under sub-section (1) of Section 5 of the Monopolies and Restrictive Trade Practices Act, 1969 (54 of 1969);

(B) the complaint of an individual consumer maintainable before a Consumer Disputes Redressal Forum or a Consumer Disputes Redressal Commission or the National Consumer Redressal Commission established under Section 9 of the Consumer Protection Act, 1986 (68 of 1986);

(C) the dispute between telegraph authority and any other person referred to in sub-section (1) of Section 7-B of the Indian Telegraph Act, 1885 (13 of 1885);


(b) hear and dispose of appeal against any direction, decision or order of the Authority under this Act.

Application for settlement of disputes and appeals to Appellate Tribunal. -(1) The Central Government or a State Government or a local authority or any person may make an application to the Appellate Tribunal for adjudication of any dispute referred to in clause (a) of Section 14.

(2) The Central Government or a State Government or a local authority or any person aggrieved by any direction, decision or order made by the Authority may prefer an appeal to the Appellate Tribunal.

(3) Every appeal under sub-section (2) shall be preferred within a period of thirty days from the date on which a copy of the direction or order or decision made by the Authority is received by the Central Government or the State Government or the local authority or the aggrieved person and it shall be in such form, verified in such manner and be accompanied by such fee as may be prescribed:

Provided that the Appellate Tribunal may entertain any appeal after the expiry of the said period of thirty days if it is satisfied that there was sufficient cause for not filing it within that period.

(4) On receipt of an application under sub-section (1) or an appeal under sub​section (2), the Appellate Tribunal may, after giving the parties to the dispute or the appeal an opportunity of being heard, pass such orders thereon as it thinks fit.

(5) The Appellate Tribunal shall send a copy of every order made by it to the parties to the dispute or the appeal and to the Authority, as the case may be.

(6) The application made under sub-section (1) or the appeal preferred under sub-section (2) shall be dealt with by it as expeditiously as possible and endeavor shall be made by it to dispose of the application or appeal finally within ninety days from the date of receipt of application or appeal, as the case may be:
​

Provided that where any such application or appeal could not be disposed of within the said period of ninety days, the Appellate Tribunal shall record its reasons in writing for not disposing of the application or appeal within that period.

(7) The Appellate Tribunal may, for the purpose of examining the legality or propriety or correctness of any dispute made in any application under sub-section (1) or of any direction or order or decision of the Authority referred to in the appeal preferred under sub-section (2), on its own motion-or otherwise, call for the records relevant to disposing of such application or appeal and make such orders as it thinks fit.

Composition of Appellate Tribunal. -(1) The Appellate Tribunal shall consist of a Chairperson and not more than two Members to be appointed, by notification, by the Central Government.


(2) The selection of Chairperson and Members of the Appellate Tribunal shall

be made by the Central Government in consultation with the Chief Justice of India.

(3) Subject to the provisions of this Act, ​

(a) the jurisdiction of the Appellate Tribunal may be exercised by the Benches thereof;


(b) a Bench may be constituted by the Chairperson of the Appellate Tribunal with one or two Members of such Tribunal as the Chairperson may deem
(c) the Benches of the Appellate Tribunal shall ordinarily sit at New Delhi and at such other places as the Central Government may, in consultation with the Chairperson of the Appellate Tribunal, notify;


(d) the Central Government shall notify the areas in relation to which each
Bench of the Appellate Tribunal may exercise its jurisdiction.

(4) Notwithstanding anything contained in sub-section (2), the Chairperson of the Appellate Tribunal may transfer a Member of such Tribunal from one Bench to another Bench.

(5) If at any stage of the hearing of any case or matter it appears to the Chairperson or a Member of the Appellate Tribunal that the case or matter is of such a nature that it ought to be heard by a Bench consisting of two Members, the case or matter may be transferred by the Chairperson to such Bench as the Chairperson may deem fit.

Qualifications for appointment of Chairperson and Members. -A person shall not be qualified for appointment as the Chairperson or a Member of the Appellate Tribunal unless he:

(a) in the case of Chairperson, is, or has been, a Judge of the Supreme Court


or the Chief Justice of a High Court;

(b) in the case of a Member, has held the post of Secretary to the Government of India or any equivalent post in the Central Government or the State Government for a period of not less than two years or a person who is well versed in the field of technology, telecommunication, industry, commerce or administration.
Term of Office. -The Chairperson and every other Member of the Appellate Tribunal shall hold office as such for a term not exceeding three years from the date on which he enters upon his office:


Provided that no Chairperson or other Member shall hold office as such after he


has attained, ​

(a) in the case of Chairperson, the age of seventy years;


(b) in the case of any other Member, the age of sixty-five years.

Terms and conditions of service. - The salary and allowances payable to and the other terms and conditions of service of the Chairperson and other Members of the Appellate Tribunal shall be such as may be prescribed:
​

Provided that neither the salary and allowances nor the other terms and conditions of service of the Chairperson or a Member of the Appellate Tribunal shall be varied to his disadvantage after appointment.

Vacancies. -If, for reason other than temporary absence, any vacancy occurs in the office of the Chairperson or a Member of the Appellate Tribunal, the Central Government shall appoint another person in accordance with the provisions of this Act to fill the vacancy and the proceedings may be continued before the Appellate Tribunal from the stage at which the vacancy is filled.


Removal and resignation. -(1) The Central Government may remove


from office, the Chairperson or any Member of the Appellate Tribunal, who​


(a) has been adjudged an insolvent; or


(b) has been convicted of an offence which, in the opinion of the Central Government, involves moral turpitude; or


(c) has become physically or mentally incapable of acting as the Chairperson or a Member; or


(d) has acquired such financial or other interest as is likely to affect prejudicially his functions as the Chairperson or a Member; or


(e) has so abused his position as to render his continuance in office prejudicial to the public interest.

(2) Notwithstanding anything contained in sub-section (1), the Chairperson or a Member of the Appellate Tribunal shall not be removed from his office on the ground specified in clause (d) or clause (e) of that sub-section unless the Supreme Court on a reference being made to it in this behalf by the Central Government, has, on an enquiry, held by it in accordance with such procedure as it may specify in this behalf, reported that the Chairperson or a Member ought on such ground or grounds to be removed.

(3) The Central Government may suspend from office, the Chairperson or a Member of the Appellate Tribunal in respect of whom a reference has been made to the Supreme Court under sub-section (2), until the Central Government has passed an order on receipt of the report of the Supreme Court on such reference.

Staff of Appellate Tribunal-(l) The Central Government shall provide the Appellate Tribunal with such officers and employees as it may deem fit.

(2) The officers and employees of the Appellate Tribunal shall discharge their functions under the general superintendence of its Chairperson.

(3) The salaries and allowances and other conditions of service of the officers and employees of the Appellate Tribunal shall be such as may be prescribed.

Distribution of business amongst Benches. -Where Benches are constituted, the Chairperson of the Appellate Tribunal may, from time to time, by notification, make provisions as to the distribution of the business of the Appellate Tribunal amongst the Benches and also provide for the matters which may be dealt with by each Bench.

Power of Chairperson to transfer cases. -On the application of any of the parties and after notice to the parties, and after hearing such of them as he may desire to be heard, or on his own motion without such notice, the Chairperson of the Appellate Tribunal may transfer any case pending before one Bench, for disposal, to any other Bench.

Decision to be by majority. -If the members of a Bench consisting of two Members differ in opinion on any point, they shall state the point or points on which they differ, and make a reference to the Chairperson of the Appellate Tribunal who shall hear the point or points himself and such point or points shall be decided according to the opinion of the majority who have heard the case, including those who first heard it.

Members, etc., to be public servants. - The Chairperson, Members and other officers and employees of the Appellate Tribunal shall be deemed to be public servants within the meaning of Section 21 of the Indian Penal Code.

Transfer of pending cases. -All applications, pending for adjudication of disputes before the Authority immediately before the date of establishment of the Appellate Tribunal under this Act, shall stand transferred on that date to such Tribunal:

Provided that all disputes being adjudicated under the provisions of Chapter IV as it stood immediately before the commencement of the Telecom Regulatory Authority of India (Amendment) Act, 2000, shall continue to be adjudicated by the Authority in accordance with the provisions contained in that Chapter, till the establishment of the Appellate Tribunal under this Act:

Provided further that all cases referred to in the first proviso shall be transferred by the Authority to the Appellate Tribunal immediately on its establishment under Section 14.

Transfer of appeals. -(I) All appeals pending before the High Court immediately before the commencement of the Telecom Regulatory Authority of India (Amendment) Act, 2000, shall stand transferred to the Appellate Tribunal on its establishment under Section 14.


(2) Where any appeal stands transferred from the High Court to the Appellate Tribunal under sub-section (1), ​

(a) the High Court shall, as soon as may be after such transfer, forward the records of such appeal to the Appellate Tribunal; and

(b) the Appellate Tribunal may, on receipt of such records, proceed to deal with such appeal, so far as may be from the stage which was reached before such transfer or from any earlier stage or de novo as the Appellate Tribunal may deem fit.

Civil Court not to have jurisdiction. -No civil court shall have jurisdiction to entertain any suit or proceeding in respect of any matter which the Appellate Tribunal is empowered by or under this Act to determine and no injunction shall be granted by any court or other authority in respect of any action taken or to be taken in pursuance of any power conferred by or under this Act.

Procedure and powers of Appellate Tribunal. - The Appellate Tribunal shall not be bound by the procedure laid down by the Code of Civil Procedure, 1908 (5 of 1908), but shall be guided by the principles of natural justice and, subject to the other provisions of this Act, the Appellate Tribunal shall have powers to regulate its own procedure.

(2) The Appellate Tribunal shall have, for the purposes of discharging its functions under this Act, the same powers as are vested in a civil court under the Code of Civil Procedure, 1908 (5 of 1908) while trying a suit, in respect of the following matters, namely: ​
(a) summoning and enforcing the attendance of any person and examining

him on oath;

(b) requiring the discovery and production of documents;

(c) receiving evidence on affidavits;

(d) subject to the provisions of Sections 123 and 124 of the Indian Evidence

Act, 1872 (1 of 1872), requisitioning any public record or document or a copy of such record or document, from any office;

(e) issuing commissions for the examination of witnesses or documents;

(f) reviewing its decisions; 

(g) dismissing an application for default or deciding it, ex parte; 

(h) setting aside any order of dismissal of any application for default or any


order passed by it, ex parte; and

(i) any other matter which may be prescribed.

(3) Every proceeding before the Appellate Tribunal shall be deemed to be a judicial proceeding within the meaning of Sections 193 and 228, and for the purposes of Section 196, of the Indian Penal Code (45 of 1860) and the Appellate Tribunal shall be deemed to be a civil court for the purposes of Section 195 and Chapter XXVI of the Code of Criminal Procedure, 1973 (2 of 1974).
Right to legal representation. -The applicant or appellant may either appear in person or authorise one or more chartered accountants or company secretaries or cost accountants or legal practitioners or any of its officers to present his or its case before the Appellate Tribunal.

Explanation. -For the purposes of this section, ​
(a) "chartered accountant" means a chartered accountant as defined in clause (b) of sub-section (1) of Section 2 of the Chartered Accountants Act, 1949 (38 of 1949) and who has obtained a certificate of practice under sub​section (1) of Section 6 of that Act;

(b) "company secretary" means a company secretary as defined in clause (c) of sub-section (1) of Section 2 of the Company Secretaries Act, 1980 (56 of 1980) and who has obtained a certificate of practice under sub​section (1) of Section 6 of that Act;
​

(c) "cost accountant" means a cost accountant as defined in clause (b) of sub-section (1) of Section 2 of the Cost and Works Accountants Act, 1959 (23 of 1959) and who has obtained a certificate of practice under sub​section (1) of Section 6 of that Act;

(d) "legal practitioner" means an advocate, vakil or an attorney of any High


Court, and includes a pleader in practice.

Appeal to Supreme Court. --(1) Notwithstanding anything contained in the Code of Civil Procedure, 1908 (5 of 1908) or in any other law, an appeal shall lie against any order, not being an interlocutory order, of the Appellate Tribunal to the Supreme Court on one or more of the grounds specified in Section 100 of that Code.


(2) No appeal shall lie against any decision or order made by the Appellate Tribunal with the consent of the parties.

(3) Every appeal under this section shall be preferred within a period of ninety days from the date of the decision or order appealed against:

Provided that the Supreme Court may entertain the appeal after the expiry of the said period of ninety days, if it is satisfied that the appellant was prevented by sufficient cause from preferring the appeal in time.
Orders passed by Appellate Tribunal to be executable as a decree. ​ (1) An order passed by the Appellate Tribunal under this Act shall be executable by the Appellate Tribunal as a decree of civil court, and for this purpose. the Appellate Tribunal shall have all the powers of a civil court.

(2) Notwithstanding anything contained in sub-section (I), the Appellate Tribunal may transmit any order made by it to a civil court having local jurisdiction and such civil court shall execute the order as if it were a decree made by that court.

Penalty for willful failure to comply with orders of Appellate Tribunal. -If any person willfully fails to comply with the order of the Appellate Tribunal, he shall be punishable with fine which may extend to one lakh rupees and in case of a second or subsequent offence with fine which may extend to two lakh rupees and in the case of continuing contravention with additional fine which may extend to two lakh rupees for every day during which such default continues.
FINANCE, ACCOUNTS AND AUDIT

Grants by Central Government. -The Central Government may, after due appropriation made by Parliament by law in this behalf, make to the Authority grants of such sums of money as are required to pay salaries and allowances payable to the Chairperson and the members and the administrative expenses including the salaries, allowances and pension payable to or in respect of officers and other employees of the Authority.

Fund. -(1) There shall be constituted a Fund to be called the Telecom Regulatory Authority of India General Fund and there shall be credited thereto​

(a) all grants, fees and charges received by the Authority under this Act; and
​


(b) all sums received by the Authority from such other sources as may be


decided upon by the Central Government.

(2) The Fund shall be applied for meeting​

(a) the salaries and allowances payable to the Chairperson and members and the administrative expenses including the salaries, allowances and pension payable to or in respect of officers and other employees of the Authority; and

(b) the expenses on objects and for purposes authorised by this Act.

Accounts and audit. -( 1) The Authority shall maintain proper accounts and other relevant records and prepare an annual statement of accounts in such form as may be prescribed by the Central Government in consultation with the Comptroller and Auditor-General of India.

(2) The accounts of the Authority shall be audited by the Comptroller and Auditor-General of India at such intervals as may be specified by him and any expenditure incurred in connection with such auditor shall be payable by the Authority to the Comptroller and Auditor-General of India.

Explanation. -For the removal of doubts, it is hereby declared [hat the

decisions of the Authority taken in the discharge of its functions under clause (b) of sub-section (1) and sub-section (2) of Section 11 and Section 13, being matters appealable to the Appellate Tribunal, shall not be subject to audit under this Section.] 

(3) The Comptroller and Auditor-General of India and any other person appointed by him in connection with the audit of the accounts of the Authority shall have the same rights and privileges and authority in connection with such audit as the Comptroller and Auditor-General generally has, in connection with the audit of the Government accounts and, in particular, shall have the right to demand the production of books, accounts, connected vouchers and other documents and papers and to inspect any of the offices of the Authority.

(4) The accounts of the Authority as certified by the Comptrol1er and Auditor​ General of India or any other person appointed by him in this behalf together with the audit report thereon shall be forwarded annually to the Central Government and that Government shall cause the same to be laid before each House of Parliament.

Furnishing of returns, etc., to Central Government. -
(1) The Authority shall furnish to the Central Government at such time and in such form and manner as may be prescribed or as the Central Government may direct, such returns and statements and such particulars in regard to any proposed or existing programme for the promotion and development of the telecommunication services, as the Central Government from time to time, require.

(2) The Authority shall prepare once every year in such form and at such time as may be prescribed, an annual report giving a summary of its activities during the previous year and copies of the report shall be forwarded to the Central Government.

(3) A copy of the report received under sub-section (2) shall be laid, as soon as may be after it is received, before each House of Parliament.

PARTICIPANT’S NOTES

Organisational setup

Duties and Powers of the Telecom Regulatory Authority of India

The Telecom Regulatory Authority of India (TRAI) was formed in January 1997 with a view to provide an affective regulatory framework and adequate safeguards to ensure fair competition and protection of consumer interests.  The Government is committed to a strong and independent regulator with comprehensive powers and clear authority to effectively perform its functions.  With this end in view, the TRAI was established and its functions are governed by the TRAI Act, 1997.

The Authority shall consist of a Chairperson, and not more than two whole-time members and not more than two part-time members, to be appointed by the Central Government.]

The head office of the Authority shall be at New Delhi.

Qualifications for appointment of Chairperson and other members. ​
The Chairperson and other members of the Authority shall be appointed by the Central Government from amongst persons who have special knowledge of, and professional experience in, telecommunication, industry, finance, accountancy, law, management or consumer affairs:

Provided that a person who is, or has been, in the service of Government shall not be appointed as a member unless such person has held the post of Secretary or Additional Secretary, or the post of Additional Secretary and Secretary to the Government of India or any equivalent post in the Central Government or the State Government for a period of not less than three years.]

Term of office conditions of service, etc., of Chairperson and other members. -(I) Before appointing any person as the Chairperson or member, the Central Government shall satisfy itself that the person does not have any such financial or other interest as is likely to affect prejudicially his functions as such member.

(2) The Chairperson and other members shall hold office for a tern) not exceeding three years, as the Central Government may notify in this behalf, from the date on which they enter upon their offices or until they attain the age of sixty-five years, whichever is earlier.

(3) On the commencement of the Telecom Regulatory Authority of India (Amendment) Act, 2000, a person appointed as Chairperson of the Authority and every other person appointed as member and holding office as such immediately before such commencement shall vacate their respective offices and such Chairperson and such other members shall be entitled to claim compensation not exceeding three months pay and allowances for the premature termination of the term of their offices or of any contract of service.

(4) The employee of the Government on his selection as the Chairperson or whole-time member shall have to retire from service before joining as l1[the chairperson or a whole-time member, as the case may be.

(5) The salary and allowances payable to and the other terms and conditions of service of the Chairperson and 12[whole-time] members shall be such as may be prescribed.

(6) The salary, allowances and other conditions of service of the Chairperson or of a member shall not be varied to his disadvantage after appointment.

(6) The part-time members shall receive such allowances as may be prescribed.


(7) Notwithstanding anything contained in sub-section (2) a member may​

(c) relinquish his office by giving in writing to the Central Government notice of not less than three months; or

(d) be removed from his office in accordance with the provisions of Section 7.


(8) The Chairperson or any 15[whole-time] member ceasing to hold office as

such, shall​


(a) be ineligible for further employment under the Central Government or any State Government; or


(b) not accept any commercial employment, for a period of 16[one year] from the date he ceases to hold such office:

Provided that nothing contained in this sub-section shall apply to the Chairperson or a member who has ceased to hold office under sub-section (3) and such Chairperson or member shall be eligible for re-appointment in the Authority or appointment in the Appellate Tribunal.

(9) A vacancy caused to. the office of the Chairperson or any other member shall be filled up within a period of three months from the date on which such vacancy occurs.

Explanation-For the purposes of this section, "commercial employment" means employment in any capacity under, or agency of, a person engaged in trading, commercial, industrial or financial business in any field and includes also a director of a company or partner of a firm and it also includes setting up practice either independently or as partner of a firm or as an adviser or a consultant.

6. Powers of Chairperson and Vice-Chairperson. -(I) The Chairperson shall have powers of general superintendence and directions in the conduct of the affairs of the Authority and he shall, in addition to presiding over the meetings of the Authority, exercise and discharge such powers and functions of the Authority and shall discharge such other powers and functions as may be prescribed.

(2) The Central Government may appoint one of the members to be a Vice​ Chairperson of the Authority who shall exercise and discharge such powers and functions of the Chairperson as may be prescribed or as may be delegated to him by the Authority.

7. Removal and suspension of member from office in certain circumstances; -
(1) The Central Government may remove from office any member, who, ​
(a) has been adjudged an insolvent; or

(b) has been convicted of an offence which, in the opinion of the Central


Government, involves moral turpitude; or


(c) has become physically or mentally incapable of acting as a member; or


(d) has acquired such financial or other interest as is likely to affect


prejudicially his functions as a member; or


(e) has so abused his position as to render his continuance in office


prejudicial to the public interest.

(2) No such member shall be removed from his office under clause (d) or clause (e) of sub-section (1) unless he has been given a reasonable opportunity of being heard in the matter.
8. Meetings. -(1) The Authority shall meet at such times and places, and shall observe such rules of procedure in regard to the transaction of business at its meetings (including quorum at such meetings) as may be provided by regulations.

(2) The Chairperson or, if for any reason, he is unable to attend a meeting of the Authority, Vice-Chairperson and in his absence, any other member chosen by the members present from amongst themselves at the meeting shall preside at the meeting.
(3) All questions which come up before any meeting of the Authority shall be decided by a majority vote of the members present and voting, and in the event of an equality of votes, the Chairperson or in his absence, the person presiding, shall have a second or casting vote.


(4) The Authority may make regulations for the transaction of business at its

meetings.


9. Vacancies, etc., not to invalidate proceedings of Authority. -No act or


proceedings of the Authority shall be invalid merely by reason of​


(a) any vacancy in, or any defect in' the constitution of, the Authority; or


(b) any defect in the appointment of a person acting as a member of the


Authority; or


(c) any irregularity in the procedure of the Authority not affecting the merits


of the case.

10.. Officers and other employees of Authority. -(1) The Authority may appoint officers and such other employees as it considers necessary for the efficient discharge of its functions under this Act.

(2) The salary and allowances payable to and the other conditions of service of the officers and other employees of the Authority appointed under sub-section (1) shall be such as may be 19[prescribed]:

Provided that any regulation, in respect of the salary and allowances payable to and other conditions of service of the officers and other employees of the Authority, made before the commencement of the Telecom Regulatory Authority of India (Amendment) Act, 2000, shall cease to have effect immediately on the notification of rules made under clause (ca) of sub-section (2) of Section 35.

POWERS AND FUNCTIONS OF THE AUTHORITY

Functions of Authority. (I) Notwithstanding anything contained in the Indian Telegraph Act, 1885 (13 of 1885), the functions of the Authority shall be to-​

(a) make recommendations, either suo motu or on a request from the licensor,


on the following matters, namely: ​
(i) need and timing for introduction of new service provider;

(ii) terms and conditions of license to a service provider;


(iii) revocation of license for non-compliance of terms and conditions of


license;


(iv) measures to facilitate competition and promote efficiency in the


operation of telecommunication services so as to facilitate growth in


such services;


(v) technological improvements in the services provided by the service


providers;


(vi) type of equipment to be used by the service providers after inspection


of equipment used in the network;


(vii) measures for the development of telecommunication technology and


any other matter relatable to telecommunication industry in general;


(viii) efficient management of available spectrum;

(b) discharge the following functions, namely: ​

(i) ensure compliance of terms and conditions of license;

(ii) notwithstanding anything contained in the terms and conditions of the license granted before the commencement of the Telecom Regulatory Authority of India (Amendment) Act, 2000, fix the terms and conditions of inter-connectivity between the service providers;

(iii) ensure technical compatibility and effective inter-connection between


different service providers;

(iv) regulate arrangement amongst service providers of sharing their


revenue derived from providing telecommunication services;

(v) lay-down the standards of quality of service to be provided by the service providers and ensure the quality of service and conduct the periodical survey of such service provided by the service providers so as to protect interest of the consumers of telecommunication service;

(vi) lay-down and ensure the time period for providing local and long distance circuits of telecommunication between different service providers;

(vii) maintain register of inter-connect agreements and of such other matters as may be provided in the regulations;


(viii) keep register maintained under clause (vii) open for inspection to any member of public on payment of such fee and compliance of such other requirement as may be provided in the regulations;

(ix) ensure effective compliance of universal service obligations;


(c) levy fees and other charges at such rates and in respect of such services as may be determined by regulations;


(d) perform such other functions including such administrative and financial


functions as may have entrusted to it by the Central Government or as may be necessary to carry out the provisions of this Act:


Provided that the recommendations of the Authority specified in clause (a) of this sub-section shall not be binding upon the Central Government:

Provided further that the Central Government shall seek the recommendations of the Authority in respect of matters specified in sub-clauses (i) and (ii) of clause (a) of this sub-section in respect of new license to be issued to a service provider and the Authority shall forward its recommendations within a period of sixty days from the date on which that Government sought the recommendations:

Provided also that the Authority may request the Central Government to furnish such information or documents as may be necessary for the purpose of making recommendations under sub-clauses (i) and (ii) of clause (a) of this sub-section and that Government shall supply such information within a period of seven days from receipt of such request:
Provided also that the Central Government may issue a license to a service provider if no recommendations are received from the Authority within the period specified in the second proviso or within such period as may be mutually agreed upon between the Central Government and the Authority:

Provided also that if the Central Government, having considered that recommendation of the Authority, comes to a prima facie conclusion that such recommendation cannot be accepted or needs modifications, it shall refer the recommendation back to the Authority for its reconsideration, and the Authority may, within fifteen days from the date of receipt of such reference, forward to the Central Government its recommendation after considering the reference made by that Government. After receipt of further recommendation if any, the Central Government shall take a final decision.

(2) Notwithstanding anything contained in the Indian Telegraph Act, 1885 (13 of 1885), the Authority may, from time to time, by order, notify in the Official Gazette the rates at which the telecommunication services within India and outside India shall be provided under this Act including the rates at which messages shall be transmitted to any country outside India:

Provided that the Authority may notify different rates for different persons or class of persons for similar telecommunication services and where different rates are fixed as aforesaid the Authority shall record the reasons therefor.

(3) While discharging its functions under sub-section (1), 22[or sub-section (2)] the Authority shall not act against the interest of the sovereignty and integrity of India, the security of the State, friendly relations with foreign States, public order, decency or morality.

(4) The Authority shall ensure transparency while exercising its powers and discharging its functions.

12. Powers of Authority to call for information, conduct investigations, etc.-(l) Where the Authority considers it expedient so to do, it may, by order in writing, ​
(c) call upon any service provider at any time to furnish in writing such information or explanation relating to its affairs as the Authority may require; or

(d) appoint one or more persons to make an inquiry in relation to the affairs


of any service provider; and


(c) direct any of its officers or employees to inspect the books of account or


other documents of any service provider.

(2) Where any inquiry in relation to the affairs of a service provider has been

undertaken under sub-section (1), ​

(a) every officer of the Government Department, if such service provider is a


department of the Government;


(b) every director, manager, secretary or other officer, if such service


provider is a company; or

(c) every partner, manager, secretary or other officer, if such service provider


is a firm; or


(d) every other person or body of persons who has had dealings in the course

of business with any of the persons mentioned in clauses (b) and (c),

shall be bound to produce before the Authority making the inquiry, all such books of account or other documents in his custody or power relating to, or having a bearing on the subject-matter of such inquiry and also to furnish to the Authority with any such statement or information relating thereto, as the case may be, required of him, within such time as may be specified.


(3) Every service provider shall maintain such books of account or other

documents as may be prescribed.


(4) The Authority shall have the power to issue such directions to service

providers as it may consider necessary for proper functioning by service providers.

13. Power of Authority to issue directions. -The Authority may, for the discharge of its functions under sub-section (1) of Section 11, issue such directions from time to time to the service providers, as it may consider necessary:

Provided that no direction under sub-section (4) of Section 12 or under this section shall be issued except on the matters specified in clause (b) of sub-section (1) of Section 11.

APPELLATE TRIBUNAL

Establishment of Appellate Tribunal. - The Central Government shall, by notification, establish an Appellate Tribunal to be known as the Telecom Disputes Settlement and Appellate Tribunal to​

(a) adjudicate any dispute​
​


(i) between a licensor and a licensee;


(ii) between two or more service providers;


(iii) between a service provider and a group of consumers:

Provided that nothing in this clause shall apply in respect of matters relating to​

(A) the monopolistic trade practice, restrictive trade practice and unfair trade practice which are subject to the jurisdiction of the Monopolies and Restrictive Trade Practices Commission established under sub-section (1) of Section 5 of the Monopolies and Restrictive Trade Practices Act, 1969 (54 of 1969);

(B) the complaint of an individual consumer maintainable before a Consumer Disputes Redressal Forum or a Consumer Disputes Redressal Commission or the National Consumer Redressal Commission established under Section 9 of the Consumer Protection Act, 1986 (68 of 1986);

(C) the dispute between telegraph authority and any other person referred to in sub-section (1) of Section 7-B of the Indian Telegraph Act, 1885 (13 of 1885);


(b) hear and dispose of appeal against any direction, decision or order of the Authority under this Act.

Application for settlement of disputes and appeals to Appellate Tribunal. -(1) The Central Government or a State Government or a local authority or any person may make an application to the Appellate Tribunal for adjudication of any dispute referred to in clause (a) of Section 14.

(2) The Central Government or a State Government or a local authority or any person aggrieved by any direction, decision or order made by the Authority may prefer an appeal to the Appellate Tribunal.

(3) Every appeal under sub-section (2) shall be preferred within a period of thirty days from the date on which a copy of the direction or order or decision made by the Authority is 

received by the Central Government or the State Government or the local authority or the aggrieved person and it shall be in such form, verified in such manner and be accompanied by such fee as may be prescribed:

Provided that the Appellate Tribunal may entertain any appeal after the expiry of the said period of thirty days if it is satisfied that there was sufficient cause for not filing it within that period.

(4) On receipt of an application under sub-section (1) or an appeal under sub​section (2), the Appellate Tribunal may, after giving the parties to the dispute or the appeal an opportunity of being heard, pass such orders thereon as it thinks fit.

(5) The Appellate Tribunal shall send a copy of every order made by it to the parties to the dispute or the appeal and to the Authority, as the case may be.

(6) The application made under sub-section (1) or the appeal preferred under sub-section (2) shall be dealt with by it as expeditiously as possible and endeavor shall be made by it to dispose of the application or appeal finally within ninety days from the date of receipt of application or appeal, as the case may be:
​

Provided that where any such application or appeal could not be disposed of within the said period of ninety days, the Appellate Tribunal shall record its reasons in writing for not disposing of the application or appeal within that period.

(7) The Appellate Tribunal may, for the purpose of examining the legality or propriety or correctness of any dispute made in any application under sub-section (1) or of any direction or order or decision of the Authority referred to in the appeal preferred under sub-section (2), on its own motion-or otherwise, call for the records relevant to disposing of such application or appeal and make such orders as it thinks fit.

Composition of Appellate Tribunal. -(1) The Appellate Tribunal shall consist of a Chairperson and not more than two Members to be appointed, by notification, by the Central Government.


(2) The selection of Chairperson and Members of the Appellate Tribunal shall be made by the Central Government in consultation with the Chief Justice of India.

(3) Subject to the provisions of this Act, ​

(a) the jurisdiction of the Appellate Tribunal may be exercised by the Benches thereof;


(b) a Bench may be constituted by the Chairperson of the Appellate Tribunal with one or two Members of such Tribunal as the Chairperson may deem
(c) the Benches of the Appellate Tribunal shall ordinarily sit at New Delhi and at such other places as the Central Government may, in consultation with the Chairperson of the Appellate Tribunal, notify;


(d) the Central Government shall notify the areas in relation to which each
Bench of the Appellate Tribunal may exercise its jurisdiction.

(4) Notwithstanding anything contained in sub-section (2), the Chairperson of the Appellate Tribunal may transfer a Member of such Tribunal from one Bench to another Bench.

(5) If at any stage of the hearing of any case or matter it appears to the Chairperson or a Member of the Appellate Tribunal that the case or matter is of such a nature that it ought to be heard by a Bench consisting of two Members, the case or matter may be transferred by the Chairperson to such Bench as the Chairperson may deem fit.

Qualifications for appointment of Chairperson and Members. -A person shall not be qualified for appointment as the Chairperson or a Member of the Appellate Tribunal unless he:

(a) in the case of Chairperson, is, or has been, a Judge of the Supreme Court


or the Chief Justice of a High Court;

(b) in the case of a Member, has held the post of Secretary to the Government of India or any equivalent post in the Central Government or the State Government for a period of not less than two years or a person who is well versed in the field of technology, telecommunication, industry, commerce or administration.
Term of Office. -The Chairperson and every other Member of the Appellate Tribunal shall hold office as such for a term not exceeding three years from the date on which he enters upon his office:


Provided that no Chairperson or other Member shall hold office as such after he


has attained, ​

(a) in the case of Chairperson, the age of seventy years;


(b) in the case of any other Member, the age of sixty-five years.

Terms and conditions of service. - The salary and allowances payable to and the other terms and conditions of service of the Chairperson and other Members of the Appellate Tribunal shall be such as may be prescribed:
​
Provided that neither the salary and allowances nor the other terms and conditions of service of the Chairperson or a Member of the Appellate Tribunal shall be varied to his disadvantage after appointment.

Vacancies. -If, for reason other than temporary absence, any vacancy occurs in the office of the Chairperson or a Member of the Appellate Tribunal, the Central Government shall appoint another person in accordance with the provisions of this Act to fill the vacancy and the proceedings may be continued before the Appellate Tribunal from the stage at which the vacancy is filled.


Removal and resignation. -(1) The Central Government may remove


from office, the Chairperson or any Member of the Appellate Tribunal, who​


(a) has been adjudged an insolvent; or


(b) has been convicted of an offence which, in the opinion of the Central Government, involves moral turpitude; or


(c) has become physically or mentally incapable of acting as the Chairperson or a Member; or


(d) has acquired such financial or other interest as is likely to affect prejudicially his functions as the Chairperson or a Member; or


(e) has so abused his position as to render his continuance in office prejudicial to the public interest.

(2) Notwithstanding anything contained in sub-section (1), the Chairperson or a Member of the Appellate Tribunal shall not be removed from his office on the ground specified in clause (d) or clause (e) of that sub-section unless the Supreme Court on a reference being made to it in this behalf by the Central Government, has, on an enquiry, held by it in accordance with such procedure as it may specify in this behalf, reported that the Chairperson or a Member ought on such ground or grounds to be removed.

(3) The Central Government may suspend from office, the Chairperson or a Member of the Appellate Tribunal in respect of whom a reference has been made to the Supreme Court under sub-section (2), until the Central Government has passed an order on receipt of the report of the Supreme Court on such reference.

Staff of Appellate Tribunal-(l) The Central Government shall provide the Appellate tribunal with such officers and employees as it may deem fit.

(2) The officers and employees of the Appellate Tribunal shall discharge their functions under the general superintendence of its Chairperson.

(3) The salaries and allowances and other conditions of service of the officers and employees of the Appellate Tribunal shall be such as may be prescribed.

Distribution of business amongst Benches. -Where Benches are constituted, the Chairperson of the Appellate Tribunal may, from time to time, by notification, make provisions as to the distribution of the business of the Appellate Tribunal amongst the Benches and also provide for the matters which may be dealt with by each Bench.

Power of Chairperson to transfer cases. -On the application of any of the parties and after notice to the parties, and after hearing such of them as he may desire to be heard, or on his own motion without such notice, the Chairperson of the Appellate Tribunal may transfer any case pending before one Bench, for disposal, to any other Bench.

Decision to be by majority. -If the members of a Bench consisting of two Members differ in opinion on any point, they shall state the point or points on which they differ, and make a reference to the Chairperson of the Appellate Tribunal who shall hear the point or points himself and such point or points shall be decided according to the opinion of the majority who have heard the case, including those who first heard it.

Members, etc., to be public servants. - The Chairperson, Members and other officers and employees of the Appellate Tribunal shall be deemed to be public servants within the meaning of Section 21 of the Indian Penal Code.

Transfer of pending cases. -All applications, pending for adjudication of disputes before the Authority immediately before the date of establishment of the Appellate Tribunal under this Act, shall stand transferred on that date to such Tribunal:

Provided that all disputes being adjudicated under the provisions of Chapter IV as it stood immediately before the commencement of the Telecom Regulatory Authority of India (Amendment) Act, 2000, shall continue to be adjudicated by the Authority in accordance with the provisions contained in that Chapter, till the establishment of the Appellate Tribunal under this Act:

Provided further that all cases referred to in the first proviso shall be transferred by the Authority to the Appellate Tribunal immediately on its establishment under Section 14.

Transfer of appeals. -(I) All appeals pending before the High Court immediately before the commencement of the Telecom Regulatory Authority of India (Amendment) Act, 2000, shall stand transferred to the Appellate Tribunal on its establishment under Section 14.


(2) Where any appeal stands transferred from the High Court to the Appellate Tribunal under sub-section (1), ​

(a) the High Court shall, as soon as may be after such transfer, forward the records of such appeal to the Appellate Tribunal; and

(b) the Appellate Tribunal may, on receipt of such records, proceed to deal with such appeal, so far as may be from the stage which was reached before such transfer or from any earlier stage or de novo as the Appellate Tribunal may deem fit.

Civil Court not to have jurisdiction. -No civil court shall have jurisdiction to entertain any suit or proceeding in respect of any matter which the Appellate Tribunal is empowered by or under this Act to determine and no injunction shall be granted by any court or other authority in respect of any action taken or to be taken in pursuance of any power conferred by or under this Act.

Procedure and powers of Appellate Tribunal. - The Appellate Tribunal shall not be bound by the procedure laid down by the Code of Civil Procedure, 1908 (5 of 1908), but shall be guided by the principles of natural justice and, subject to the other provisions of this Act, the Appellate Tribunal shall have powers to regulate its own procedure.

(2) The Appellate Tribunal shall have, for the purposes of discharging its functions under this Act, the same powers as are vested in a civil court under the Code of Civil Procedure, 1908 (5 of 1908) while trying a suit, in respect of the following matters, namely: ​
(a) summoning and enforcing the attendance of any person and examining

him on oath;

(b) requiring the discovery and production of documents;

(c) receiving evidence on affidavits;

(d) subject to the provisions of Sections 123 and 124 of the Indian Evidence

Act, 1872 (1 of 1872), requisitioning any public record or document or a copy of such record or document, from any office;

(e) issuing commissions for the examination of witnesses or documents;

(f) reviewing its decisions; 

(g) dismissing an application for default or deciding it, ex parte; 

(h) setting aside any order of dismissal of any application for default or any


order passed by it, ex parte; and

(i) any other matter which may be prescribed.

(3) Every proceeding before the Appellate Tribunal shall be deemed to be a judicial proceeding within the meaning of Sections 193 and 228, and for the purposes of Section 196, of the Indian Penal Code (45 of 1860) and the Appellate Tribunal shall be deemed to be a civil court for the purposes of Section 195 and Chapter XXVI of the Code of Criminal Procedure, 1973 (2 of 1974).
Right to legal representation. -The applicant or appellant may either appear in person or authorise one or more chartered accountants or company secretaries or cost accountants or legal practitioners or any of its officers to present his or its case before the Appellate Tribunal.

Explanation. -For the purposes of this section, ​
(a) "chartered accountant" means a chartered accountant as defined in clause (b) of sub-section (1) of Section 2 of the Chartered Accountants Act, 1949 (38 of 1949) and who has obtained a certificate of practice under sub​section (1) of Section 6 of that Act;

(b) "company secretary" means a company secretary as defined in clause (c) of sub-section (1) of Section 2 of the Company Secretaries Act, 1980 (56 of 1980) and who has obtained a certificate of practice under sub​section (1) of Section 6 of that Act;
​

(c) "cost accountant" means a cost accountant as defined in clause (b) of sub-section (1) of Section 2 of the Cost and Works Accountants Act, 1959 (23 of 1959) and who has obtained a certificate of practice under sub​section (1) of Section 6 of that Act;

(d) "legal practitioner" means an advocate, vakil or an attorney of any High


Court, and includes a pleader in practice.

Appeal to Supreme Court. --(1) Notwithstanding anything contained in the Code of Civil Procedure, 1908 (5 of 1908) or in any other law, an appeal shall lie against any order, not being an interlocutory order, of the Appellate Tribunal to the Supreme Court on one or more of the grounds specified in Section 100 of that Code.


(2) No appeal shall lie against any decision or order made by the Appellate Tribunal with the consent of the parties.

(3) Every appeal under this section shall be preferred within a period of ninety days from the date of the decision or order appealed against:

Provided that the Supreme Court may entertain the appeal after the expiry of the said period of ninety days, if it is satisfied that the appellant was prevented by sufficient cause from preferring the appeal in time.
Orders passed by Appellate Tribunal to be executable as a decree. ​ (1) An order passed by the Appellate Tribunal under this Act shall be executable by the Appellate Tribunal as a decree of civil court, and for this purpose. the Appellate Tribunal shall have all the powers of a civil court.

(2) Notwithstanding anything contained in sub-section (I), the Appellate Tribunal may transmit any order made by it to a civil court having local jurisdiction and such civil court shall execute the order as if it were a decree made by that court.

Penalty for willful failure to comply with orders of Appellate Tribunal. -If any person willfully fails to comply with the order of the Appellate Tribunal, he shall be punishable with fine which may extend to one lakh rupees and in case of a second or subsequent offence with fine which may extend to two lakh rupees and in the case of continuing contravention with additional fine which may extend to two lakh rupees for every day during which such default continues.
FINANCE, ACCOUNTS AND AUDIT

Grants by Central Government. -The Central Government may, after due appropriation made by Parliament by law in this behalf, make to the Authority grants of such sums of money as are required to pay salaries and allowances payable to the Chairperson and the members and the administrative expenses including the salaries, allowances and pension payable to or in respect of officers and other employees of the Authority.

Fund. -(1) There shall be constituted a Fund to be called the Telecom Regulatory Authority of India General Fund and there shall be credited thereto​

(a) all grants, fees and charges received by the Authority under this Act; and
​

(b) all sums received by the Authority from such other sources as may be decided upon by the Central Government.

(2) The Fund shall be applied for meeting​

(a) the salaries and allowances payable to the Chairperson and members and the administrative expenses including the salaries, allowances and pension payable to or in respect of officers and other employees of the Authority; and

(b) the expenses on objects and for purposes authorised by this act.

Accounts and audit. -( 1) The Authority shall maintain proper accounts and other relevant records and prepare an annual statement of accounts in such form as may be prescribed by the Central Government in consultation with the Comptroller and Auditor-General of India.

(2) The accounts of the Authority shall be audited by the Comptroller and Auditor-General of India at such intervals as may be specified by him and any expenditure incurred in connection with such auditor shall be payable by the Authority to the Comptroller and Auditor-General of India.

Explanation. -For the removal of doubts, it is hereby declared [hat the

decisions of the Authority taken in the discharge of its functions under clause (b) of sub-section (1) and sub-section (2) of Section 11 and Section 13, being matters appealable to the Appellate Tribunal, shall not be subject to audit under this Section.]
(3) The Comptroller and Auditor-General of India and any other person appointed by him in connection with the audit of the accounts of the Authority shall have the same rights and privileges and authority in connection with such audit as the Comptroller and Auditor-General generally has, in connection with the audit of the Government accounts and, in particular, shall have the right to demand the production of books, accounts, connected vouchers and other documents and papers and to inspect any of the offices of the Authority.

(4) The accounts of the Authority as certified by the Comptrol1er and Auditor​ General of India or any other person appointed by him in this behalf together with the audit report thereon shall be forwarded annually to the Central Government and that Government shall cause the same to be laid before each House of Parliament.

Furnishing of returns, etc., to Central Government. -
(1) The Authority shall furnish to the Central Government at such time and in such form and manner as may be prescribed or as the Central Government may direct, such returns and statements and such particulars in regard to any proposed or existing programme for the promotion and development of the telecommunication services, as the Central Government from time to time, require.

(2) The Authority shall prepare once every year in such form and at such time as may be prescribed, an annual report giving a summary of its activities during the previous year and copies of the report shall be forwarded to the Central Government.

(3) A copy of the report received under sub-section (2) shall be laid, as soon as may be after it is received, before each House of Parliament.
Regulatory Reform Bill, 2013

The pursuit of accountability – and maintaining regulatory independence – has of late generated discussion of a “uniform regulatory philosophy” that ought to govern the working of the many regulatory agencies that have proliferated as the preferred institutional modality for economic governance. The draft Regulatory Reform Bill, 2013 put out by the Planning 

Commission (PC-GoI 2013) is one attempt to supplement sector-specific legislations in non-financial economic regulation and professes to be guided by “the separation of powers, accountability, and the federal principle”.8 Of these, the ideal of democratic accountability is sought to be achieved in the case of IRAs through three modes. 

The first is by making the regulator directly accountable to the legislature “for the ways in which it chooses to administer policy” by making periodic reports (excluding those areas which are open to appeal before an appellate tribunal). The second, democratic accountability, is sought to be achieved by requiring the regulator to adopt “processes and systems whereby interested citizens or groups of citizens may seek and acquire information, make representations and be accorded full process and participation rights” as also by appointing regulators who possess competence and integrity that inspires public confidence (PC-GoI 2008: 6-7). It follows from the enunciation of the overarching principles that individual legislations governing regulatory functions in each sector must be mapped for compliance. Instead of leaving the task to individual departments, this compliance has been proposed through a draft bill, potentially adding to the already burgeoning legislative product. 

The provisions of this bill (consisting of 62 clauses and one schedule) follow the three tenets closely enough. They separate powers by distributing rule-making and administrative powers on the one hand and judicial powers on the other between the regulator and the appellate tribunal. They also prescribe a selection committee procedure, minimum qualifications, uniform tenure and age limits, mandating reporting procedure for parliamentary accountability, CAG audit, procedural requirements for transparency and wide publicity, constitution of a National Advisory Committee to advise each regulator, and funding mechanisms to ensure accountability. Be sides these, and perhaps in a significant departure from the existing philosophy across sectors, the bill has ambitious provisions that effectively vest license granting, amending, and revocation powers in the regulator. 

Like most overarching efforts, the draft bill, while well- intentioned, has the potential to create some amount of confusion and rupture the institutional modus vivendi existing in the respective infrastructure sectors since its provisions will be in addition to those in existing statutes. Indeed, a piecemeal approach that modifies existing statute in each area to abide by the regulatory philosophy animating the bill may better serve its objectives.

TRAI Act, Chapter II

That noted, we now turn to an examination of some sections of the TRAI Act that have a bearing on the regulator’s micro- governance. Chapter II of the Act begins with Section 3 that deals with the establishment and incorporation of the regulator. 

While Clause 3(3) of the TRAI Bill, 1996 proposed that TRAI shall comprise a chairperson and between two and four members, the parliamentary standing committee recommended that the strength be increased to a chairperson plus a minimum of four and a maximum of six members to make the composition “more comprehensive and broad based with representation to various interests” (SCC 96-97 1996: 5). Section 3(3) of the TRAI Act, 1997 as enacted on 29 March 1997 provided for the TRAI to comprise “a Chairperson, and not less than two, but not exceeding six members” to be appointed by the central government. As indicated in Table 1, the amendment Act changed the composition to consist of “a Chairperson, and not more than two whole-time members and not more than two part-time members” to be appointed by the central government. 

This change was justified by the Department of Telecommunications (DoT) to the parliamentary standing committee in terms of “the roles given to the two bodies, i e, TRAI and TDSAT”9 as well as on the ground that part-time members brought in the required expertise that “was not available to the regulatory body”10 (SCIT 99-00 2000: 16). It was the view of DoT that the concept of part-time members brought in wider choice. In the view of the standing committee, the introduction of part-time members appeared “to have been incorporated to include Government officials in the Authority who will generally implement Government decisions” and the provision was “likely to erode the credibility of the Authority so far as it is projected to be an independent regulatory Authority” (ibid: 33).11 The reduction in the number of (whole-time) members of TRAI made it a more compact decision-making unit in its discharge of the non-adjudicatory functions. 

The standing committee had perhaps apprehended that serving government officials would tend to toe the government line if appointed as part-time members and that this would compromise the regulator’s independence. It is not clear whether the fears extended to the appointment of chairperson and members predominantly from government officials as well. The pre-amended Act provided for a modicum of structural independence since the chairperson of TRAI was required to be drawn from the judiciary. Given the history of judicial executive relations in India, it would be difficult to argue that a chairperson who had been a judge of the Supreme Court or the chief justice of a high court would be on the same policy wavelength with the central government, much less in its thrall. 

Preponderance of Ex-officials

The amended Act does not contain this structural feature, and there has been a preponderance of ex-officials from government at the helm of the regulator since 2000.12 In fact, Clause 4(2) of the TRAI Bill, 1996 had proposed that members shall be drawn exclusively from senior central or state government bureaucracies, but the final provision in Section 4(2) of the pre-amended Act (that was carried into Section 4 after the amendment) appears to have been the result of the executive branch’s acceptance of the standing committee’s exhortation that “Chairperson and Members should be drawn from both within and outside Government to ensure transparency, specialised knowledge, experience and understanding of certain disciplines” (SCC 96-97 1996: 5) and the specific recommendation that followed to draw the membership from the fields of telecom, industry, finance, accounting, and consumer affairs with varied experience in public utility services. 

The standing committee in fact had gone further than was finally accepted by the government. It had recommended that the chairperson should be selected by a committee headed by the chief justice of India and consisting of the speaker of the Lok Sabha, the cabinet minister in charge of the Ministry of Communications, leader of the opposition in the Lok Sabha, and the deputy chairperson of the Rajya Sabha. It had also recommended that the members should be appointed in consultation with the chairperson, TRAI and that “one of the Members should be an expert on [telecom] technology, another expert on financial matters while others should be representatives of consumers, industry, Government, etc.” (ibid: 6).

The problem with the wording of the erstwhile Section 4(2) and the current Section 4 of the TRAI Act extends to two areas. The first problem is its inclination for seeking out potential appointees from the ranks of government officials and secondly, even within that group, its manifest preference for persons who have held the position of secretary and/or additional secretary or equivalent to the Government of India for at least three years. While the body of Section 4 of the amended Act indeed states that the chairperson and members shall be appointed from amongst persons with special knowledge and professional experience in specified areas of expertise, the proviso that follows maximally delineating the bureaucratic experience required of government officials is a powerful reminder of the executive branch’s original intention to seek 

TRAI’s membership from amongst retiring or retired government officials. 

Worse, the proviso to Section 4 appears to be unique to the telecom sector regulator since, as noted by the parliamentary standing committee in February 2009 that examined a proposed amendment to Section 4 of the TRAI Act, such a proviso “does not find mention in the qualifications for appointment to similar posts in other Regulatory Bodies” (SCIT 08-09 2009: 22) under the respective statutes.13 The statement of objects and reasons of the TRAI (Amendment) Bill, 2008 indicated that 

[t]he provisions of the proviso of section 4 have been considered as unreasonable, inconsistent and having no nexus with the object of finding an appropriate person to be appointed as Chairperson or Member of the TRAI as it inflicts a disability in cases where a person who has served the Government, even for short duration, in one or other capacity and while being in Government or after leaving the Government has excelled in the field of telecommunication or other relevant field
only for the reason for his not having held the post of secretary or additional secretary or equivalent post in government for three years (ibid: 27). 

The amendment sought to make the condition of three years’ service applicable only to superannuating government officials (and not those who may have resigned or quit earlier). It is to the credit of the standing committee that it was not happy with mere tinkering of the provision so that the executive could liberalise the recruitment conditions “for a very  select few”, but impressed upon DoT make the qualifications for chairperson and members “uniform to all by removing the restrictive clause altogether so that deserving persons from within the Government Sector are considered for the said posts at par with the best in the open market and the intake to the Regulatory Body is not compromised just because of status quoist mindsets” (ibid: 22).

It is an open question whether “the opening up of the telecom sector to the private service providers and the stupendous growth of the telecom services in the [country] are neither a cause nor an effect of the qualifications prescribed for the post of Chairperson/member of TRAI” (ibid: 23), as also whether the nature of the Indian state has evolved sufficiently to venture private sector participation in leadership roles in economic regulation. There are, however, few good reasons why the zone of consideration for selecting full-time members of TRAI has not expanded beyond the usual suspects from government service. The only instance of a non-government full-time member was immediately after the Act was amended in 2000, when the retired chief of a public sector bank was 

 appointed as chairperson of TRAI.14
Another curious aspect of regulatory statute-making in India is the prescription of upper age limits for holding the job without at the same time indicating what minimum age and years of qualifications would be considered suitable. The TRAI Act gives a term of office of three years or until attaining the age of 65 years (Section 5(2)) while the Regulatory Reform Bill, 2013 stipulates four years or 68 years (clause 6(2)). The prescription of upper age limits without specifying lower bounds (in combination with minimum years of experience) has, in practice, resulted in limiting the outcome of selections to personnel at the upper end of the age limit (minus the years of tenure). There is practically no opportunity for an expert to be considered for the quality of her résumé unless she has – or is about to cross – crossed the government’s retirement age of 60 years. The signal regarding the premium placed on age and length of experience has the consequence of depleting the zone of consideration to the detriment of younger, non- government candidates.

Changes in Section 5 

We turn next to Section 5 of the TRAI Act that underwent a few significant changes upon amendment in 2000. The foremost was a reduction in the terms of office of chairperson and members from the previous five years to three. The term of office corresponded with that prescribed for chairperson and members of the appellate tribunal, though – by virtue of being drawn from the higher judiciary where the age of superannuation is higher than that in the civil service – the chairperson of TDSAT was to demit office on attaining the age of 70 years, while all others (in TRAI and TDSAT) would retire at the age of 65 years. While the upper age limit for personnel across different regulatory bodies shows a mixture of three-year and five year tenures,15 what is of interest in TRAI’s case is the reduction in the tenure pre- and post-amendment.16
A second feature of the amendment relating to conditions of service is the prohibition on further employment under the central or state governments that extended to the chairperson and members in the pre-amendment era but that was limited to the chairperson and (whole-time) members of TRAI alone, without being applicable to TDSAT. While Section 5(8) of the TRAI Act remained more or less the same as it was prior to the amendment (till 28 May 2014), a corresponding provision was not incorporated for the chairperson and members of TDSAT under the new Chapter IV of the Act. 

This had at least one practical fallout: one erstwhile secretary to the Government of India came to be appointed as chairperson, TRAI after one tenure (of about 10 months) as member, TDSAT, thereby bringing into question the perception that  TDSAT stood at a higher pedestal as an appellate body as well as the government’s position articulated before a parliamentary standing committee that as such, the qualifications for the post of member, TDSAT “were more stringent than that of TRAI” (ibid: 14). The framework of the TRAI Act that allows for lateral movement of members from TDSAT to TRAI but not the other way around reinforces the perceived importance of the substantive regulatory job content in TRAI over the dispute settlement and appellate nature of the non-judicial members’ job in TDSAT. 

Whether such an arrangement breaches propriety and is conducive to free and fair adjudication of appeals against any direction, decision, or order of TRAI brought before the tribunal is a different matter. It is also a moot question whether the prohibition on appointment should apply equally to all members of TRAI and TDSAT not drawn from the higher judiciary since there exist subtle differences between the provisions of 

Section 4 and Section 14C(b) of the Act. For example, TRAI members are to be appointed from amongst those “who have special knowledge of, and professional experience in, telecommunication, industry, finance, accountancy, law, management or consumer affairs”, while TDSAT members need to have held the post of secretary to the Government of India or equivalent or be persons “well versed in the field of technology, telecommunication, industry, commerce or administration” to qualify for appointment. Of the eight members of TDSAT who have held that position so far, five have held the position of secretary to the central government while one had been a general in the army, and the remaining two are retired engineers from public sector telecom companies.17 

The position is further muddied since Section 14B (2) mandates that the central government consult the chief justice of India for appointment of (chairperson and) members of TDSAT whereas no such provision exists in Section 4 for TRAI members. These disparate provisions point to the absence of considered deliberation at the time of amendment regarding the inter se parity of qualifications and selection methodology prescribed for the regulator and the tribunal. This is not entirely surprising since the amendment was initiated by ordinance that was later converted into legislation and did not receive ex ante consideration from any parliamentary committee.18 The proposal in the draft Regulatory Reform Bill, 2013 to prohibit further employment whether with government or commercially for one year after ceasing to hold office seeks to make the statutory provision uniform for both regulator and appellate tribunal.

Apart from the absence of a statutorily laid-down procedure for selection of chairperson and members of TRAI, the withdrawal under Section 7(2) of the previous procedure for removal (for specified reasons) that entailed reference being made to the Supreme Court is another aspect of the amendment that attracts critical notice. The position of TRAI in this regard is in contrast to that of TDSAT; Section 14B (2) of the Act lays down that chairperson and members of TDSAT shall be appointed in consultation with the chief justice of India, and Section 14G dealing with removal of chairperson and members of TDSAT is directly imported, in substance, from the pre-amendment Section 7 requiring reference to the Supreme Court with respect to two of the five specified grounds for removal.19 

While the provision for removal has not been exercised in practice either in TRAI or TDSAT, the difference in procedure – whereby TRAI members get “a reasonable opportunity of being heard” while TDSAT members can be proceeded against only after the Supreme Court reports accordingly after enquiry – is a potential source of executive dominance over the regulator apart from being a dilution of the statutory provision for the independence of the regulator. 

The reason for the change in procedure for TRAI can be traced to the events preceding the amendment and the confrontationist position adopted by the pre-amendment TRAI towards DoT even in matters not on the adjudicatory side, including tariff rebalancing and the introduction of calling party pays (CPP) regime on which the regulator took strong positions that militated against the interests of DoT. It has been pointed out that the pre-amendment Act gave a legally weak mandate to TRAI and at the same time vested it with wide-ranging powers; it would seem that the judicially mandated reform effort intended to focus TRAI’s attention on expertise-based regulation while keeping it free of dispute settlement functions (that were hived off to TDSAT) also gave rise to an opportunity for the executive branch to curtail some of the powers and safeguards that are conducive to fearless exercise of the regulator’s non-adjudicatory functions. 

It is not enough to argue that there is only a remote possibility that these pared down provisions would be exercised by the executive branch – and that they have not indeed been used in the years since 2000. The signal that such derogation of statutory protection and its continuance on the statute book sends to the regulated environment cannot be said to be conducive to an enhancement of credible commitment.

The amendment made to the provisions of Section 10 of the TRAI Act in 2000 is a sign of either the legislature’s excessive confidence in the institution of independent regulation prior to the amendment or the executive’s reluctance to countenance any deviation from service conditions mandated for government employees. While Section 10(1) of the Act empowering TRAI “to appoint officers and such other employees as it considers necessary for the efficient discharge of its functions under this Act” was retained as it was, Section 10(2), which in the pre-amendment period laid down that the salary and allowances and other conditions of service of the officers and other employees so appointed “shall be as may be determined by regulations” was changed to “shall be as may be prescribed”, ensuring that it would be government that would make rules regarding service conditions of TRAI employees unlike previously when TRAI was empowered to do so by regulation. 

Consequential amendments were also made to the relevant sections by including Clause (ca) under sub-section (2) of Section 35 that gave the central government the power to make rules for carrying out the purposes of the Act and by omitting Clause (c) of sub-section (2) of Section 36 that gave TRAI power to make regulations. The amendment appears to have been occasioned by a perception that TRAI had not exercised the provision judiciously in its pre-amendment avatar. A DoT official told the parliamentary standing committee in the year 2000 that “the employees and consultants of the erstwhile TRAI had been engaged with certain perquisites which were far in excess of what was generally considered reasonable in the Government system”; and that “the Government felt that no particular organisation should be allowed to create an island of prosperity for itself” leading to the change in provision (SCIT 99-00 2000: 27). The standing committee noted that the CAG “had taken very serious exception to the same and accordingly, the government withdrew the powers of TRAI to frame rules and regulations for its own employees” (ibid: 36). 
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